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The importance of duty of care
The elements of a claim in negligence: Clerk and Lindsell 
on Torts (24th edn) para 7-04:

(1) The claimant has suffered a type of harm (loss, injury and 
damage) which can be the subject matter of a claim in negligence.

(2) The existence in law of a duty of care situation, i.e. one in which 
the law attaches liability to carelessness. There has to be 
recognition by law that the careless infliction of the kind of damage 
in question on the class of person to which the claimant belongs, by 
the class of person to which the defendant belongs, is actionable. 

(3) Breach of the duty of care by the defendant, i.e. that there was a 
failure to measure up to the standard set by law. 

(4) A causal connection between the defendant’s careless conduct 
and the damage. 

(5) That the particular kind of damage to the particular claimant is 
not so unforeseeable as to be too remote.



The importance of duty of care

• Acts as a filter so that D is not potentially liable to 

all C for all types of harm suffered by C

• A control mechanism to keep negligence liability 

within reasonable bounds

• Enables cases to be struck out under CPR 

3.4(2)(a) as showing no cause of action, where it is 

clear that no duty of care is owed, without 

expensive investigation into facts at a trial



The historical position

Hill v Chief Constable of West Yorkshire

• [1989] AC 53

• Mother of last victim of Yorkshire Ripper brought claim 
for failure to apprehend killer before her daughter's 
death

• No duty of care owed for two reasons:

• If no duty owed to general public to capture a 
known criminal, no duty owed in relation to one 
whose identity not known

• Contrary to public policy: would lead to defensive 
mindset and distraction from tackling crime



The historical position

Application of Hill

• Elguzouli-Daf v Commissioner of Police of the 

Metropolis [1995] QB 335: no duty owed to detained 

suspects in relation to ongoing investigations

• Brooks v Commissioner of Police of the Metropolis

[2005] UKHL 24, [2005] 1 WLR 1495: no duty owed to 

identified witness of fatal attack in street

• Smith v Chief Constable of Sussex [2008] UKHL 50, 

[2009] 1 AC 225: majority held that no duty owed to 

complainant to protect him from perpetrator



The historical position

Application of Hill

• Public policy ground largely discredited in 
subsequent decisions eg Brooks at [28]: "a more 
sceptical approach to the carrying out of public 
functions is necessary"

• However, reasoning related to breadth of duty and 
lack of any particular feature giving rise to liability 
remained valid

• Widely thought that police had "immunity" from 
claims in negligence



The modern approach

Michael v Chief Constable of South Wales

• [2015] UKSC 2, [2015] AC 1732

• Victim made 999 call received by neighbouring 

police authority, relayed to home police authority

• Call graded as requiring 60 minute response

• Victim made further call and was heard to scream, 

murdered by former partner

• Estate/family made claims under Art 2 and in 

negligence



The modern approach

Michael v Chief Constable of South Wales

• Held: no duty of care owed by 5-2 majority

• Majority judgment by Lord Toulson

• [97] Emphasis in distinction between:

• D causing injury to C

• D failing to protect C from injury caused by TP

• [115] Same rules apply to police as to private 
individuals/bodies

• [116] Police do not have "special immunity"



The modern approach

Michael v Chief Constable of South Wales

[114]

It does not follow from the setting up of a protective 
system from public resources that if it fails to achieve 
its purpose, through organisational defects or fault on 
the part of an individual, the public at large should 
bear the additional burden of compensating a victim 
for harm caused by the actions of a third party for 
whose behaviour the state is not responsible. To 
impose such a burden would be contrary to the 
ordinary principles of the common law.



The modern approach

Michael v Chief Constable of South Wales

• [119]-[120] Cannot confine liability to particular types of 
crime or victims

• [121] No way to know if imposition of liability would 
improve police response to domestic violence

• [122] Can be sure that imposition of liability would have 
substantial financial implications

• [123]-[128] Fact that C had arguable Art 2 claim was 
not a reason to expand negligence liability

• [130] Police have no liability in "cases of pure omission 
by the police to perform their duties for the prevention 
of violence"



The modern approach

Robinson v Chief Constable of West Yorkshire

• [2018] UKSC 4, [2018] AC 736

• C, elderly lady, knocked over in street in course of 
struggle between police officers and suspected drug 
dealer

• Brought claim in negligence for injuries

• At trial:

• held that police were negligent in trying to arrest 
when member of public in vicinity

• but police could not be sued in negligence as a 
matter of law



The modern approach

Robinson v Chief Constable of West Yorkshire

• [21]-[28] Existence of duty of care is to be 

determined by looking at previous cases and 

"incremental development", not by application of 

three-part Caparo test

• [29] Public policy only relevant if existing cases do 

not provide an answer

• [31]-[32] Generally makes no difference if D is a 

public authority or private individual.



The modern approach
Robinson v Chief Constable of West Yorkshire

• [33]

.... if conduct would be tortious if committed by a private 
person or body, it is generally equally tortious if committed by 
a public authority .... That general principle is subject to the 
possibility that the common law or statute may provide 
otherwise, for example by authorising the conduct in question 
.... It follows that public authorities are generally under a duty 
of care to avoid causing actionable harm in situations where a 
duty of care would arise under ordinary principles of the law of 
negligence, unless the law provides otherwise.

• [55], [70] Hill does not establish a general immunity in 
respect of anything done in course of investigating or 
preventing crime



The modern approach

Robinson v Chief Constable of West Yorkshire

[34]

On the other hand, public authorities, like private individuals 
and bodies, are generally under no duty of care to prevent the 
occurrence of harm .... This “omissions principle” has been 
helpfully summarised by Tofaris and Steel ....

“In the tort of negligence, a person A is not under a duty to 
take care to prevent harm occurring to person B through a 
source of danger not created by A unless (i) A has assumed a 
responsibility to protect B from that danger, (ii) A has done 
something which prevents another from protecting B from that 
danger, (iii) A has a special level of control over that source of 
danger, or (iv) A’s status creates an obligation to protect B 
from that danger.”



The modern approach

Robinson v Chief Constable of West Yorkshire

• [72] In Hill and Michael, the police "played no active 
part in the critical events"

• [73] C's claim was based on acts of officers, not 
omission to protect her

• [74] Reasonably foreseeable that suspect might try to 
resist arrest and that by-stander might be injured

• [75]-[78] Trial judge entitled to find negligence

• [79]-[80] Actions of suspect did not break chain of 
causation



Recent applications

Tindall v Chief Constable of Thames Valley

• [2024] UKSC 33, [2024] 3 WLR 822

• Driver, K, lost control on black ice and crashed

• K began to flag down approaching vehicles to warn 
them

• Police attended and put up "police, slow" sign and 
removed debris

• K taken to hospital

• Police left scene, taking sign away

• C's husband, H, skidded on ice and crashed fatally



Recent applications

Tindall v Chief Constable of Thames Valley

• [44] statement of principles:

(iii) A difficulty in drawing the distinction (between making matters worse 

and failing to protect from harm) is how to identify the baseline relative to 

which one judges whether the defendant has made matters worse .... The 

cases show that the relevant comparison is with what would have 

happened if the defendant had done nothing at all and had never 

embarked on the activity which has given rise to the claim. The starting 

point is that the defendant generally owes no common law duty of care to 

undertake an activity which may result in benefit to another person. So it is 

only if carrying out the activity makes another person worse off than if the 

activity had not been undertaken that liability can arise.



Recent applications

Tindall v Chief Constable of Thames Valley

• [44] statement of principles:

(iv) Another way of stating the general rule is to say that a person 
owes a duty to take care not to expose others to unreasonable and 
reasonably foreseeable risks of physical harm created by that 
person's own conduct. By contrast, no duty of care is in general 
owed to protect others from risks of physical harm which arise 
independently of the defendant's conduct - whether from natural 
causes ....  or third parties ....

(v) .... there are exceptions to the general rule that there is no duty 
of care to protect a person from harm, for example, where the 
defendant has assumed a responsibility to do so or has control of a 
third party.



Recent applications

Tindall v Chief Constable of Thames Valley

• [45] in deciding whether it is an act or omission case, D's 
conduct must be viewed as a whole

• C often seek to characterise elements of conduct as
positive acts in framing claim

• eg Parking a car and failing to apply handbrake: is that a 
case of omission?

• No:

Any difficulty in explaining the common sense conclusion that the driver 
owes a duty of care disappears, however, when the focus is directed at the 
whole activity (of driving) and the question is asked whether the damage 
would have occurred if the defendant had not engaged in that activity. 
Plainly the answer is "no". So viewed, it can readily be seen that the case 
is one of making matters worse.



Recent applications

Tindall v Chief Constable of Thames Valley

D's arguments on appeal:

• [46] Police made situation worse: if police had not

arrived, K would have continued efforts to warn

other road users

• [47] Exceptions apply, in particular police taking

control of scene and then relinquishing it without

taking steps to protect other road users



Recent applications

Tindall v Chief Constable of Thames Valley

• [49] Tofaris and Steel exception (ii) (preventing another
from protecting C) is the same as making matters worse.

• [50] The "interference principle"

.... if A knows or ought to know that B is in need of help to avoid some 
harm, and A knows or ought to know that he has done something to put off 
or prevent someone else helping B, then A will owe B a duty to take 
reasonable steps to give B the help she needs.

• [56] A correct statement of law

• [62]-[67] No evidence available that police should have
known that K was trying to warn other motorists

• [68]-[69] No basis for refraining from striking out on basis
that facts needed exploration



Recent applications

Tindall v Chief Constable of Thames Valley

• [75]-[77] Tofaris exception (i): no assumption of 
responsibility to H as no direct communication with him
by police to be relied on

• [78]-[84] Tofaris exception (iii): control

• Control over accident scene: not relevant to accident which
occurred some way down the road

• A power of control (including ineffective attempts to take 
control) is insufficient to give rise to liability without actual
exercise of control

• [85]-[87] Tofaris exception (iv): status – not a separate 
exception at all



Recent applications

Holbeach v Chief Constable of the PSNI

• [2024] NICA 45

• Claim arising out of 1987 Remembrance Day 

bombing in Enniskillen

• Bomb exploded in a building, the Reading Rooms, 

close to the parade

• P suffered severe injuries as a bystander

• P alleged that police operations in checking for 

bombs negligent



Recent applications

Holbeach v Chief Constable of the PSNI

• [18] P's case:

(a) assumed responsibility to take reasonable care for the safety of 

the plaintiff by undertaking a security operation which included 

searches of inter alia premises and places, (b) thereby encouraged 

the plaintiff to rely on this security operation (which he did) and (c) 

failed in the responsibility which they had assumed to take 

reasonable care for the safety of the plaintiff by failing to search the 

Reading Rooms, discover the explosive device and then take 

further appropriate protective measures ....

• [20] D's case: police duty owed to society as a whole



Recent applications

Holbeach v Chief Constable of the PSNI

• [32]-[33] P's case criticised for seeking to elide 
distinction between act and omission

.... over-complication and sophisticated analysis are more likely to 
obfuscate than clarify in a case of this kind.  The simplicity of the 
plaintiff’s case is unmistakable. It centres around a single failure, 
namely the failure of the RUC to search the Reading Rooms. This 
on any sensible analysis cannot be converted to the positive act for 
which the argument contends, namely the inducing of a certain 
state of mind on the part of the plaintiff. Nor can it be equated with 
causing harm or, so far as distinct, creating a material danger. It is 
an omission, plain and simple.

• [35] No basis for inferring assumption of responsibility



Recent applications

Lukes v Chief Constable of Kent

• [2024] EWHC 753 (KB), [2024] PIQR P14

• C bringing claim against mental health Trust and police

• August 11th 2020: arrested for assault and detained, 
police informed by family of concerns, nurse said fit for 
interview, released on bail.

• August 15th 2020: contact with Community Mental
Health Team

• August 19th 2020: C seriously injured in suicide 
attempt



Recent applications

Lukes v Chief Constable of Kent

• [130] “paradigm situation” of assumption of 

responsibility of police is when C detained in 

custody.

• [131] duty owed to take reasonable care for safety 

of detainee, including liability for omissions.

• [159]-[161] police not required to carry out ‘audit’ of 

opinions reached by clinician about fitness of C 

with mental health issues.



Recent applications

Ward v Chief Constable of Greater Manchester

• [2024] EWHC 1297 (KB), [2024] PIQR P13

• Question whether permission to be given to proceed under 
s329 CJA 2003 where C, later convicted of dangerous 
driving, was bitten by police dog when allegedly attempting 
to flee.

• [18] D argues no duty of care to fleeing suspect: Vellino v 
Chief Constable of Greater Manchester Police [2001] 
EWCA Civ 1249, [2002] 1 WLR 218 where C jumped out of 
window to escape after arrest.

• [45] arguable that Vellino does not prevent duty arising not 
to cause harm or to continue causing harm by use of dog



Recent applications

Bell v Commissioner of Police of the Metropolis

• [2024] EWHC 379 (KB)

• C in dispute with former partner K, Brazilian national, over 

son, R

• Police had obtained R's passport from K

• Police later returned it, and K abducted R to Brazil

• C brought claim under HRA and in negligence



Recent applications

Bell v Commissioner of Police of the Metropolis

• Duty of care found to exist on three separate bases:

• [298]-[308] by analogy with decision holding solicitors to ex-partner 

liable to parent for release of passport to ex-partner: Al-Kandari v J 

R Brown & Co [1988] 1 QB 655

• [309]-[319] police had assured C that passport would be retained by 

them, and C relied on assurances in not taking urgent legal action 

to prevent removal: therefore police assumed responsibility to C

• [320]-[324] police created danger of abduction by return of passport

• D therefore liable in negligence as well as under HRA



Recent applications

Woodcock v Chief Constable of Northamptonshire

CJ v Chief Constable of Wiltshire

• [2025] EWCA Civ 13

• Appeals to CA:

• Police appeal in Woodcock from decision of Ritchie J that
police owed and breached a duty of care to protect her from 
attack by ex-partner, G, after neighbour reported ex-partner's
presence by dialling 999

• C appeal in CJ from decision of Martin Spencer J dismissing
claims for failing to protect them from sexual abuse inflicted
from a male who had previously come to police attention in 
relation to allegations of downloading child pornography



Recent applications

Woodcock and CJ

• [118] Woodcock: C relies on comments on 

previous HL and SC decisions that duty of care 

might arise in exceptional circumstances

• [119] Rejected:

.... To treat this case as falling into the exceptional category on 

which Ms Woodcock relies would render the general rule 

inapplicable in a substantial number of cases, and would be 

likely to lead to uncertainty and inconsistency.

• [120] C's case to be examined under general rules



Recent applications

Woodcock and CJ

• [121] Woodcock: assumption of responsibility:

.... where a claimant in circumstances such as these asserts an assumption of responsibility by the 
police, it will usually be necessary for the claimant to show something in the way of a specific 
representation or promise by the police to take particular action. It will generally also be necessary 
to show that the representation or promise was relied on ....

• [122] Police did nothing to create assumption of responsibility to:

• warn C of G's presence

• prevent attack by G

• [123]-[125] Interference principle: no evidence that

• police aware that neighbour was intending to take action

• call handler stopped neighbour taking action

• [126] No control over G

• [129]-[133] Court uphold findings of breach and causation



Recent applications

Woodcock and CJ

• [134] CJ: it is an omissions case: C would have 

been in no better position if no police action taken.

• [135] No evidence to support C’s arguments that 

officer:

• made matters worse by not allowing others to take over 

• cause family members not to take steps



How to deal with claims

First question: allegations of act or omission?

• Must look at substance of what case is about rather 
than way it is expressed: Kalma v African Minerals Ltd
[2020] EWCA Civ 144 at [121], [123] – this approach is 
now confirmed in Tindall.

• Can be useful to consider formulation in N v Poole BC
[2019] UKSC 25, [2020] AC 780 at [28]:

.... a distinction between causing harm (making things worse) and 
failing to confer a benefit (not making things better) … partly 
because the former language better conveys the rationale of the 
distinction drawn in the authorities, and partly because the 
distinction between acts and omissions seems to be found difficult 
to apply.



How to deal with claims

Second question: acts authorised by statute?

• Not yet considered extensively in case law

• But if police have duty, or possibly power to do something, 
then they cannot be liable in negligence

• eg where police have power under PACE s117 to use 
reasonable force and no more than reasonable force is 
used, would be inconsistent with that power to find that 
police breached duty of care

• Not considered in Robinson at all: would that be an 
answer?

• Or does it only apply to force used against eg person 
detained?



How to deal with claims
Third question: if an omission, does an exception apply?

• Consider the Tofaris and Steel formulation, as explained in Tindall

• Assumption of responsibility:

• What have police done towards C, as distinct from general public, which is said
to create assumption of responsibility?

• How has C relied on police words/actions?

• Control:

• Control of what?

• Is it actual control, or an ineffective attempt to control?

• Interference principle:

• Interference with what person/agency who would have protected C?

• Did police prevent protection, or just not cooperate/seek assistance?

• Were police aware of agency's involvement/potential involvement?
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Use of force: tasers

• McCarthy v Chief Constable of Merseyside Police [2016] EWCA 
Civ 1257

• Michael Gilchrist v The Chief Constable of Greater Manchester 
Police [2019] EWHC 1233 (QB)

• Mr Dale Jamal Amadu-Abdullah v The Commissioner of Police of 
the Metropolis [2024] EWHC 3162 (KB)

• Afriyie v Commissioner of the City of London Police [2024] 4 
WLR 86

• Plumbley v Commissioner of Police of the Metropolis [2021] 
unreported 



Rise of the taser

• Brand of stun gun developed, manufactured and sold by Taser International

• Prohibited weapon per section 5 Firearms Act 1968 

• First introduced for UK police use in 2003

• ‘Conducted energy device’ (“CED”): “less lethal weapon system designed to temporarily incapacitate 

a subject through use of an electrical current that temporarily interferes with the body’s 

neuromuscular system and produces a sensation of intense pain.”

• Only ‘specially trained officer’ can use 

• ‘Use’ includes drawing it,  sparking of the device (‘arcing’), aiming the device at a subject, placing the 

laser sight red dot onto a subject, firing it so that probes are discharged, application of stun, 

unintentional discharge: these all potentially amount to uses of force which the officer must account 

for 

• Numerous injury risks: consequent to falling, positional asphyxia, cardiac arrest (aggravated by 

alcohol / drugs). 



Authorised Professional Practice: Armed Policing 
(APP-AP): “Conducted energy devices (Taser)”
College of Policing (1st March 2022)

• “The cycle can be repeated or extended if the required incapacitation does not appear to take effect 
and if the further use of force is justified and proportionate in the circumstances. Officers should 
review other options as there may be technical or physiological reasons why the device is not working 
as expected on a particular individual (the National Decision Model should be used).”

• “As with any repeated use of force, officers should recognise the risk factors associated with repeated 
or extended cycles”

• “The discharge of a CED is intended to mitigate the threat by temporarily incapacitating the individual, 
not solely to inflict severe pain or unnecessary suffering on another in the performance or purported 
performance of official duties (see ECHR Article 3).”

• “Taser should only be used as a proportionate response to an identified threat. It should not be used 
to simply gain compliance with instructions or procedures where compliance is not linked to such a 
threat, or where a threat has been reduced to such an extent that Taser use would no longer be 
proportionate.”

• “The duration of the initial discharge and any subsequent discharge must be proportionate, lawful,  
accountable and absolutely necessary (PLAN).”

• Officers should communicate that they have a taser, give oral and visual warnings, if necessary point 
the red dot as a warning, give sufficient time for warnings to be heeded, communicate that they are 
using a taser by saying ‘taser taser’.  



Use of force: trespass, negligence

• McCarthy per Hallett LJ at [6]: “The tort of battery requires the actual infliction of unlawful physical contact. The act of 

battery itself may be intentional or reckless but an intention to injure is not required. Once a prima facie battery is 

established the burden of proof in a civil action shifts to the Defendant to justify the battery, in this case by the 

Appellant’s establishing that his officer acted in lawful self defence, the prevention of crime or to effect an 

arrest. Section 3 of the Criminal Law Act 1967 empowers any person to use such force as is reasonable in all the 

circumstances. Section 117 of the Police and Criminal Evidence Act 1984 provides that a constable exercising any 

powers under the Act (for example arrest, search, and detention) may use reasonable force.” 

• McCarthy, per Burnett LJ at [30]: “In Ashley v Chief Constable of Sussex Police [2008] 1 A.C. 962, the House of Lords 

was concerned with the relationship between self-defence in the criminal context, and self-defence in the context of a 

claim for trespass to the person. In the criminal context it is for the prosecution to disprove self-defence or 

defence of another. But in a civil case the burden rests upon the defendant, to the civil standard of proof, to 

establish self-defence or defence of another. In criminal law an honest but mistaken belief, even if it might be 

considered unreasonable, is sufficient to found the defence. In a civil claim, the defendant must show that he 

honestly and reasonably believed that it was necessary to defend himself or defend another, in addition to 

showing that the force used was reasonable in all the circumstances. 

• Police officers have duty of care to avoid causing reasonably foreseeable personal injuries, in accordance with the 

ordinary principles of the law of negligence. See Lord Reed’s judgment in Robinson v Chief Constable of West Yorkshire 

[2018] UKSC 4.



Reasonable force…

• Section 3 Criminal Law Act 1967:

3 Use of force in making arrest, etc.

(1)A person may use such force as is reasonable in the circumstances in the prevention of crime, or 

in effecting or assisting in the lawful arrest of offenders or suspected offenders or of persons 

unlawfully at large.

(2)Subsection (1) above shall replace the rules of the common law on the question when force used 

for a purpose mentioned in the subsection is justified by that purpose.

• Section 117 PACE:

117 Power of constable to use reasonable force.

Where any provision of this Act—

(a)confers a power on a constable; and

(b)does not provide that the power may only be exercised with the consent of some person, other 

than a police officer,

the officer may use reasonable force, if necessary, in the exercise of the power.



McCarthy

• C involved in a fight at a Premier Inn. His friend (“Clinton”) headbutted another man (“Morgan”), fight spilled 

out into the street - Morgan retreated inside the hotel – C and Clinton followed him in and pushed security 

aside to get to him - punched Morgan to the ground, then attacked him while he lay helpless. 

• Two of D’s officers (PCs Woodman and Burns) arrived - another of C’s group (“Welch”) tried to obstruct them 

but PC Woodman got into the reception area. C and Clinton tried to escape, C got past PC Woodman but 

then turned back and with considerable force knocked PC Woodman to the ground to enable Clinton to also 

escape. 

• PC Burns dealing with Welch who was being verbally and physically aggressive. Drew taser and pointed at 

Welch. C and Clinton then burst out from hotel with their hands in front of them and ran directly at PC Burns, 

who fired his taser at the Claimant with a charge of approx. 6 seconds. C fell onto PC Burns and both fell 

down steps – C attempted to get to feet and PC Burns attempted ‘distraction kick’ which didn’t work, C ran 

off a short distance towards others – PC Burns fired his taser again for 10-11 seconds. 

• C fell to ground and suffered cardiac arrest. 

• PC Burns said he had only intended to fire the taser on the second occasion for 5 seconds. While 

discharging it he had been distracted Clinton who was advancing towards him in an aggressive and abusive 

manner with his arms raised. 



McCarthy…

• First Instance Judge (Recorder Allen KC) found D liable for unlawful battery in respect of Taser no.2. 

“P.C. Burns’ failure to exercise essential and appropriate control of the Taser was not justified by the 

actions of Clinton and, in those circumstances, was unreasonable.”

• Grounds of appeal:

i. In deciding PC Burns’ use of force was unreasonable, the Recorder has set the bar too high for a 

police officer who discharged his Taser in genuine fear for his own safety and or for the safety 

of others. The Recorder has thereby failed to make proper allowance for the circumstances as they 

presented to the officer.

ii. In holding that the Appellant was liable in trespass rather than in negligence (which was not 

pleaded against the Appellant on this point) the Recorder erred in law.

iii. In finding that the whole eleven seconds of the second application of the Taser was unlawful, the 

Recorder erred in law

• Court of Appeal overturned Recorder Allen KC



McCarthy….

• Lady Justice Hallett: 

[17] “As Ms MacDonald rightly observed, the general principle is that an appellate court should not interfere too 

readily with a trial judge’s factual conclusions. The trial judge has the significant advantage of seeing and hearing 

the witnesses give their evidence. However, in this case very little evidence was disputed. Most of the Recorder’s 

findings of fact came from the CCTV footage and we are not being asked to overturn them. It is the 

conclusions he drew from those findings of fact that are subject to challenge. To my mind, as an appellate 

court we are in an unusually good position to determine whether those conclusions were justified”

[22] “PC Burns was involved in a violent, noisy, fast moving and highly charged situation. Several men were in 

fighting mode. Two of them in particular, the Respondent and Clinton, had committed a vicious attack on Morgan 

inside the hotel. Admittedly PC Burns did not witness this, but PC Woodman did, and it must have affected his 

reaction to events and the way he appeared to PC Burns. PC Burns saw the Respondent knock PC Woodman to 

one side. PC Burns genuinely and reasonably believed the Respondent intended to attack others and that Clinton 

was coming at him, probably to attack him. There can be no other reason for turning to face him and point the 

Taser at him. In the agony of the moment, he failed to release the trigger after the initial burst of five seconds. He 

did not intend to keep his finger on the trigger for longer but was distracted by a possible attack. In those 

circumstances to find that the use of force was unreasonable was, in my view, to set the bar that the Appellant 

must meet too high.”



McCarthy….
• Lord Justice Burnett:

The Recorder was wrong to conclude that although the first five seconds of Taser 2 was lawful, the remaining 5/6 

seconds was unlawful, and therefore the whole 10/11 seconds amounted to a battery. 

Principle of trespass ab initio does not apply. 

[48] “We see in the facts of this case a clear recognition that the final battery found by the Recorder did not, via the 

doctrine of trespass ab initio, render either the earlier kick or Taser 1 unlawful, even though they occurred in a 

continuous sequence of events during the disturbance caused by Mr McCarthy and his friends. There was no 

difficulty in treating the incidents separately. In my view the circumstances which enabled the Recorder clearly 

to distinguish between the initial firing of Taser 2, in terms said by him to have been a reasonable reaction 

to the threat posed by Mr McCarthy, with its inevitable discharge for five seconds, and what followed 

demonstrates that the doctrine has no application in this case. It might be thought perverse for a court to find 

positively that an action was lawful but then, through the alchemy of the doctrine of trespass ab initio, to pretend it 

is unlawful and thereby require compensation to be paid, in substance, for a lawful act. It is not difficult to imagine 

other circumstances in which a civil (or criminal) court might have to grapple with the question whether part of the 

person’s reaction to a threat was lawful but other parts unlawful. A person fearing violence might reasonably have 

struck his assailant once, but not reasonably have done so repeatedly thereafter. If the first lawful blow could be 

demonstrated to have been responsible for a serious injury, it could hardly serve justice if compensation were paid 

for that injury on the basis that a subsequent strike, which did not materially contribute to the injury, was unlawful.”

• Albeit obiter, it was endorsed by Leveson LJ at [51] and is relevant for causation in future cases. If D can 

prove that injury was probably inflicted wholly or partly during the lawful part of the taser’s discharge, this can 

extinguish or diminish liability. Important also from a pleading perspective; plead negligence as well as 

trespass.  



Gilchrist

• C neurodivergent: significant learning disabilities, autistic, bi-polar. 

• Suffered an episode of acute behavioural disorder, highly distressed. Caused damage in his flat, smashed windows, 

went outside in only tracksuit bottoms with hands covered in blood. 

• Police attended, assessed C as acting aggressively, presented a danger to himself and others. 

• Attempted to use CS spray, ineffectual. 

• Multiple officers used taser multiple times. Second officer used cumulatively for 72 seconds. 

• O’Farrell J found D liable for trespass and negligence. 

[106] “PC Schofield was aware of the risks of using taser where CS gas had been used. He considered that Mr Gilchrist 

was a violent individual and the safest course of action was to detain, cuff and contain him. I accept that PC 

Schofield honestly believed this and it was a reasonable assumption for him to make. However, it did not justify the 

use of multiple and prolonged cycling of the taser on Mr Gilchrist. Such further use of Taser was contrary to policy and 

unjustified for the following reasons. Firstly, Mr Gilchrist was a vulnerable person and had been identified as such by 

Andrew Gilchrist to the officers. Secondly, although it was not known whether he had assaulted anyone, his actions since 

the police arrived did not indicate that an attack was imminent. He had lunged or swung at officers who approached him 

but this was more likely to be defensive than offensive. Thirdly, this was no longer an emergency calling for immediate 

action. This was not a fast, dynamic situation. Mr Gilchrist was moving slowly and there was time to step back, give 

him space and use persuasion to gain his co-operation. Fourthly, CS gas had been used, a contra-indication for 

further use of Taser. Fifthly, Taser had already proved to be ineffective and, as confirmed by PS Colin Wilbraham, in 

those circumstances, other methods of restraining Mr Gilchrist, such as direct physical force, should have been considered. 

The further use of Taser for a cumulative period of 72 seconds was unjustified and unreasonable”



Afriyie

• C well built, tall, 31 year old man. Pulled over by police for speeding. Multiple attempts to provide breath 

specimen to analyse for alcohol, all insufficient samples. Arrested for failing to provide sample but C 

physically resisted, pulling his arms away from officers trying to restrain him. Officers attempted to apply 

handcuffs but could not. 

• PC Pringle drew his taser and pointed it at C with the laser dot showing on his body. One of the other officers 

told C there was a taser pointed at him and said “we don’t want to do that”. 

• C turned to his friend and shouted “I’m not going to allow this”. He pulled his arms away from two officers. 

PC Pringle shouted “do not struggle” more than once. C removed his watch and threw it to his friend who 

said to him “don’t get tasered”. 

• Officers repeatedly told his to put his hands out. PC Pringle shouted “put your hands out, do as you are told”. 

After around 20 seconds C folded his arms and continued to speak to his friend. PC Pringle then tasered 

him. C fell directly backwards  and struck his head on a window ledge. 

• C brought claim for assault and battery and misfeasance in public office. 

• First instance judge Hill J dismissed the claim – found the use of the taser was lawful and objectively 

reasonable in all the circumstances. 



Afriyie… Court of Appeal

• William Davis LJ

[32]“The requirement that the defendant must prove that the force used was reasonable in all the 

circumstances involves an assessment of the proportionality of the force used. The issue is not just 

whether the use of force was reasonable in the circumstances as the defendant believed the to be. The 

question is whether the degree and nature of the force used was reasonable. Contrary to a submission 

made in writing on behalf of the appellant, an assessment of the reasonableness of the force used 

must involve a consideration of how proportionate that response was to the overall circumstances 

facing the defendant.”

[Regarding principle that appellate court should be reluctant to interfere with findings of fact] 

[38] “This principle applies to cases such as the present where the critical evidence was in the real time 

recordings of the relevant events. Having said that, the existence of those recordings places the 

appellate court in a different position to the ordinary case. Although oral evidence was given by PC 

Pringle, nothing he said could contradict what was recorded on the BWV footage. The observation of 

Hallett LJ in McCarthy at [17] is apposite….”



Afriyie…. Court of Appeal

• William Davis LJ… 

[42] “The judge did not consider the proportionality of using a taser in the circumstances as she found them to be. 

She considered two options [PAVA spray / waiting] which had been raised during the trial. She rejected each of 

those options. She did not stand back and ask whether the use of a weapon which carried the risk of serious injury 

to the appellant was a reasonable response to the situation.”

[44] “Objectively, the officer was not faced with or forced into a split-second decision. More to the point, the binary 

choice identified by the judge did not involve any consideration of whether using a taser per se was reasonable. 

Even if “further negotiation with the (appellant) would be futile”, that did not mean that it was proportionate to use a 

taser on him. He was standing and talking to his friend. A proper objective analysis of whether using a weapon 

classified as a firearm was reasonable would have led the judge to conclude that it was not. Her conclusion that 

further negotiation would have been futile did not amount to the necessary analysis of objective reasonableness of 

the nature and degree of force used.”



Afriyie…. Court of Appeal

• Lady Carr of Walton-on-the-Hill CJ

[48] “Beyond that, as William Davis LJ identifies, tasers are prohibited firearms. They are potentially lethal 

weapons (see McCarthy [2016] EWCA Civ 1257 at [18]). PC Pringle had agreed in evidence that the 

appellant could have been killed by the use of the taser. The use of a taser on the appellant, who at the 

time of discharge was standing still in a non-aggressive stance with his arms folded and talking to his 

friend, was not objectively reasonable in the circumstances.”

THOUGHTS?

• CofA criticised Hill J for not stepping back and considering whether proportionate. But she did 

discount viable alternatives. So what should officers have done instead?

• Legitimate to factor into risk assessment the prospective (i.e. upon attempting to restrain) threat of 

violence and injury posed by this particular suspect? 

• Appellate appetite for overturning findings of fact where BWV is available 



Amadu-Abdullah

• Nighttime, police received report from member of public that a group of young men were running around their estate and fighting, 

and a knife had been seen – officers attended, group ran when they arrived - police gave number of verbal commands shouting 

“Stop police” but ignored  

• PCA saw C running past him, shouted a warning about his taser and discharged it, C injured 

• C says he and his friends were playing tag, and he ran because he was worried about them being in trouble for being noisy

• C 14 years old, well over 6 foot tall and well built

• PCA said he had a strong reason to believe the males were in possession of knives or other weapons which he believed they 

were using against each other and could use them against police officers – decided that his taser was the best option allowing 

him a safe distance, otherwise would need to enter close proximity (e.g. spray, baton). 

• PCA said he thought he saw C holding a knife (“something shiny”): “I feared for my own safety and I also he appeared to be 

chasing the other males and I believed he may try to stab one of them or injure myself or other officers in order to escape.”

• No knife found on C but an imitation firearm and balaclava found on one of the others 

• C had gloves in his jacket which weren’t his but said he had “found them” 

• PCA said he’d been an officer in Edmonton for 16 years and had noticed an increase in knife crime among young people

• At trial only C and PCA gave evidence: C never named his 6 friends involved and they did not give evidence, nor did any of the 

other officers 



Amadu-Abdullah….
• Ritchie J…. 

[32] “[the claimant]… on some key issues his evidence was hollow or blocked and lacked explanation and detail. I consider him to have 

been a credible witness generally but do not accept his evidence on all matters.” 

[33] “PCA gave evidence with maturity and insight. He is an experienced officer with 20 years on the force. I consider that he was doing 

his best to assist the Court. However, his evidence altered over time towards a firmer and firmer position on immediate danger which, as 

I shall explain below, I did not find satisfactory.”

• C and his friends were not fighting but just “mucking around”

• C was not chasing any men 

• C was not carrying knife, nor did PCA see a knife or anything shiny 

[39.6] “The first time that PCA mentioned seeing “something” in the Claimant’s hand was 23 minutes after the tasering. This was after 

PCA had evidence that the Claimant was only 14, was unarmed, had not been in trouble with the police before, was compliant, 

unaggressive and was injured to his head. This may have started the process in his mind of needing to explain what had happened and 

why he had used his Taser.”

[39.7] “I take into account the way in which PCA’s justification changed from the Use of Force Form to the Defence to the trial. The 

justifications for the Tasering were wide in the Use of Force Form and much narrower in the Defence and at trial.”

[39.10] There was no imminent threat to another person justifying the response which PCA made in deploying the Taser.

• Ritchie J did not accept that PCA had a genuinely held belief of risk to another



Plumbley

• https://www.dailymail.co.uk/news/article-9736517/Mature-student-Tasered-underpants-loses-

40-000-fight-compensation.html

• “'He said he always tried to enter dialogue rather than resort to force,' he told the court, noting 

that in nine years spent carrying a taser he had used it just twice on duty.”

• “'Mr Plumbley roared and moved towards the doorway and the officer honestly believed that 

he posed a threat of harm,' said the judge.”

• “There was no room for him to use his baton, he couldn't use his pepper spray and the officer 

felt intimidated by his presence.”

• “Deploying the taser was a 'reasonable use of force', the judge decided, squarely dismissing 

Mr Plumbley's case on assault, false imprisonment and malicious prosecution.”

https://www.dailymail.co.uk/news/article-9736517/Mature-student-Tasered-underpants-loses-40-000-fight-compensation.html
https://www.dailymail.co.uk/news/article-9736517/Mature-student-Tasered-underpants-loses-40-000-fight-compensation.html


Themes

• Tool for compliance vs self defence 

• Was the situation fast / dynamic? 

• Length of taser deployment: justify >5 seconds? 

• Trespass ab initio = dubious 

• Is negligence pleaded? 

• Officer’s accounts: have they evolved over time? 

• Appellate court appetite for overturning findings of fact

• How long has officer had taser and how many times deployed? 

• Remember: ‘use’ is broader than firing 



Thank you for your attention.

Questions?



www.dekachambers.com

Richard Collier

rcollier@dekachambers.com
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