DEKA

CHAMBERS

Conor Kennedy
19 September 2024 Francesca O’Neill



Professional Negligence and Al

 What is Al?

 How and why might professionals use Al?

* Present state of English law and key issues for claims
* Professional regulators

« EU’'s Al Act

* Quiz time: 3 case studies on the use of Al



What is Al?

e Chat GPT, Gemini, Microsoft Co-Pilot, Westlaw Co-Counsel
« How does Generative Al differ from previous Al?
A “Mechanical Turk”?



How and why might professionals use Al?

. Lawyers
Search a database;
 Review documents;
* Draft documents
« Summarise information
* Prepare examination of a withess

* Doctors:
« Diagnosis and tests
* Imaging
 Risk assessment



How and why might professionals use Al?

« Finance professionals:
« Financial modelling
* Risk assessments
« Regulatory compliance
« Market analysis

e Surveyors:
« Automated cost estimates, carbon efficiencies, scheduling projects
« Al-assisted design
« Generating contracts



Present state of the law in E&W

« Existing principles for professional negligence
 Duty
- Standard
« Breach
« Causation



Present state of the law in E&W

 Duty
 Contractual

Express terms
Implied by custom or trade

 Tort
« Fiduciary
e Statutory
Reasonable care and skill



Present state of the law in E&W

 Standard of care
* Industry Practice

« Expert evidence almost always required in non-solicitor/barrister
cases, but may increasingly be required in solicitor/barrister cases
involving Al

« Other factors
* Likelihood of harm
* Gravity of harm
» Costs considerations



Present state of the law in E&W

« Key points
« No prohibition on use of Al

* Industry practice and standard of reasonable care may positively
require use of Al



Professional Regulators

* Professional Standards not necessarily standards of care,
but invariably relevant

« A useful starting point for analysis



Bar Standards Board and Bar Council

« Lawyer is answerable for their work product
« Core duties apply

« Important to verify accuracy of outputs

« ‘Black box syndrome’

« Duty not to share confidential or privileged information with LLM
system

« Keep abreast of CPR
* Risk of bias perpetuation

+ Reference to EU Al Act which categorises certain use of Al tools
In legal practice as ‘high-risk’



Bar Standards Board and Bar Council

 Honesty and integrity
« Maintaining independence
« Maintaining public confidence



Solicitors Regulation Authority

Adopts 5 principles set out in government’s national Al
strategy

Ensure clarity over responsibility for errors in systems
Test systems prior to use

Train staff on use of Al systems

Document and be able to explain use at each stage
Think of Al systems as bright but unreliable teenagers

Plans to develop a sandbox for firms to test new
technologies



General Medical Council

* Imaging, X-rays, CT, and MRI scans.

« Software, diagnostic tests, digital tools, and adverse
Incident reporting

« Duty to use professional judgment
« Importance of training and ongoing testing



Financial Conduct Authority

« Tecnology-agnostic, principles-based, and outcomes-
focused

 Refers to government’'s White Paper on Al Regulation,
which identifies 5 key principles:
« Safety, security, robustness
« Appropriate tranparency and explainability
« Fairness
« Accountability and governance
« Contestability and redress



EU Al Act

« To ensure a high level of protection of health, safety, fundamental rights,
iIncluding the rule of law

« Applies to providers placing Al products on the market, and also
deployers of Al systems, regardless of whether they are established or
located in a third country, where the output produced is used in the EU

« Prohibits certain Al practices:
« Subliminal or manipulative techniques;

« Exploiting vulnerable persons or groups due to age, disabiltiy, specific social or
economic situation, to distort behavour in a manner likely to cause harm

« Detrimental or unfavourable treatment of certain natural persons or groups by
giving them a social score



EU Al Act

* Concept of High Risk systems
« Duty to test and review continually
« Duty to establish risk management system

* Businesses in third countries that deploy Al which is used in
the EU will need to comply with the Act

« The Act will likely set standards which will have some
Influence in other jurisdictions, including E&W



Damned if you do, and damned if you don’t

» Clear tension in how professionals approach the
use of Al and the liability risks that this causes —
how will the courts approach a professional
negligence claim where Al has been used?

* Al can help diagnose whether a skin defect is
cancerous, doctors may be as much liable for
using an available Al tool wrongly, as they might be
liable for not using it at all.




Against

Al Is dangerous and is prone to bias and that it can
create inaccuracies that are particularly hazardous for
the legal sector.

In short, in the legal space, the public needs legal
advice and legal decisions from human lawyers and
human judges in whom they can have complete
confidence.

This theme leads to the conclusion that, iIf lawyers and

judges are ever to use Al, they must do so only in the

most regulated of circumstances and with the greatest
care and circumspection.



For

Clients will, sooner rather than later, become

unwilling to pay for lega
a human lawyer, when t

tasks to be performed by
nat same task can be

done better, quicker and
an Al.

much more cheaply by

LLMs are about to become far more reliable. They
will be integrated with database technology so as
to reduce hallucination, inaccuracy and bias.



Professional negligence lawyers will be at the
epicentre of the issues thrown up by: (a) the ever-
Increasing intelligence of machines, and (b) the ever-
Increasing number of purposes for which machines
can be used, and for which consumers and
businesses will want, even require, Al to be used.

What professional negligence lawyers do that is
special in this context is to look at the law surrounding
how other people do their jobs. Al will have a profound
effect on how other people do their jobs.



Case Study 1

« A firm of city solicitors advises on a tax-avoidance scheme
and tells their client that an assurance from a District
Inspector of Taxes can be relied upon. The Revenue
susbsequently disowned the assurance, and a legal
challenge to the Revenue’s decision failed because the
Revenue was not bound by the assurance, which should
have been sought from the Financial Institutions Division. If
It had been sought from the correct division, it would have
bound the Revenue.

 If the solicitors had asked Co—Counsel, it would have
identified the FID as the correct authority for assurances.



Case Study 2

A consultant radiologist examines a scan for signs of
cancer, but does not identify a blemish as potentially
cancerous. The latest version of an Al diagnostic product
would have identified the blemish, but it was not in use
because the hospital had not purchased the software. An
annual subscription to the software cost approximately the
same as a junior radiologist.



Case Study 3

 An Independent Financial Advisor uses an algorithm to
determine the Investment of client funds. The IFA
purchased the Al software from a third-party software
developer. He does not understand how it works, but has
tested it over 1,000 days and accurately assesses its
prospects for yielding a profit at 51-49. He invests all his
client funds according to the algorithm, and loses
everything.



Thank you for your attention.

Questions?
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