
Welcome to the latest edition of the Deka Personal Injury team briefing. In this edition we 
will be focusing on ‘Witness Statements’ and ‘Fundamental Dishonesty and Indemnity 
Costs.’ 
 
Laura Hibberd provides some very helpful guidance through a series of ‘cautionary tales.’  It 
may be said that there is no perfect way to draft witness evidence, but there is certainly the 
wrong way! Laura looks at the recent decisions in Brealey v Shepherd & Co Solicitors where the 
failure to adduce evidence on a key issue in dispute between the parties led to cost 
consequences; Rainer Hughes Solicitors v Liverpool Victoria is essential reading in relation to 
cases where translation of documents may be required; Vainker & Anor v Marbank Construction 
provides helpful guidance as to where witness statements breach PD57AC and  R N Restaurant 
(Stockport) Ltd, Re outlines how courts may deal with witness statements that are different 
from the pleaded case.  
 
And Bernard Pressman takes a look at the basis of costs orders, following unproven 
allegations of fraud and/or fundamental dishonesty following the recent Court of Appeal 
decision of Hiren Thakkar & Others v Ioan Mican & AXA Insurance. He looks in particular at Lord 
Justice Coulson’s summary of general principles which are applicable to the award of indemnity 
costs.  
 
Deka Chambers’ 80 barrister strong Personal Injury team offers outstanding depth and breadth 
across all levels of seniority. The team is recognised as being at the forefront of both claimant 
and defendant work, ranked as a Band 1 set by both Chambers & Partners and the Legal 500. 
We specialise in providing an exceptional service focused on understanding the particular 
needs of each client and identifying the right strategy to resolve every case.  
 
For more information, please contact our award winning clerking team on 020 7832 0500 or 
visit our recently relaunched website. 

https://www.dekachambers.com/legal-expertise/personal-injury/
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The drafting of witness statements is 
necessarily one of the most important stages 
of a case, and any errors or failings in the 
drafting process can have serious 
consequences for the party concerned and/
or their solicitors. The cases below may seem 
as though they contain statements of the 
obvious, and yet the fact there are multiple 
cases in 2024 alone with such errors shows 
there is no harm in reminding ourselves of 
some fundamental principles.  
 

This judgment arises from an appeal against 
the decision that a solicitor could not charge 
for work done as an executor in the absence 
of a charging clause in the will. Whilst this is 
not a personal injury related case, it reminds 
practitioners that evidence must be adduced 
on key points which fall to be determined by 
the court.  
 
 “One of the difficulties in the case is that 
neither Mr Shepherd nor Mr Hayward 
provided any evidence for the hearing before 
the Costs Judge as to why the will did not 
contain a solicitor's charging clause; whether 
this was in accordance with Mrs Brealey's 
instructions; and the circumstances which 
justified Mr Shepherd being remunerated for 
his services as an executor” (paragraph 30) – 
i.e. there was no evidence on the issue which 
the court was required to consider. 
 
As a result, the Costs Judge took the starting 
point that, without any alternative explanation 
or evidence, the executor could not be 
remunerated in the way he sought. This was 
upheld on appeal: “It was a permissible 
exercise of his judicial discretion to rule that 

in the absence of any evidence filed by 
Shepherd & Co. to support the application he 
was not able to accede to it.” 
 

 
Mr Justice Martin Spencer upheld the making 
of a wasted costs order against the 
claimant’s solicitors. The issue was the 
claimant’s ability to speak English and the 
need for translated documents. The claim 
was a personal injury action, in which the 
defendant had been granted permission to 
resile from an admission of liability and to 
plead fraud and bring a counterclaim instead. 
 
The claimant made a witness statement in 
Turkish, which was translated. She then 
served a second statement, which was 
written in English and not translated. This 
second statement was intended to explain 
matters in the first statement, particularly 
around impecuniosity. No Turkish translation 
of this statement was ever produced. At the 
PTR an order was made that solicitors were 
to clarify in writing that the claimant’s witness 
statements were compliant with CPR Part 32 
and to indicate the Claimant’s level of English. 
  
Solicitors filed evidence that the claimant’s 
level of English was proficient, but at trial it 
became clear she could not read her 
statement in English or the pleadings (also 
not translated). The case was struck out, as 
was the defence to the counter claim. The 
Judge made a Notice to Show cause, 
following which a wasted costs order of 
£3,000 was made.  
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Solicitors appealed HHJ Monty’s decision. 
One ground of the appeal was that the Judge 
erred in failing to consider proportionality 
before considering the merits of an 
application for wasted costs, they argued he 
should have concluded this case was not 
suitable for summary determination. On 
appeal it was accepted that a Judge should 
consider proportionality, however, it is a 
matter of judicial discretion whether to allow 
an application for wasted costs to proceed 
(para 35). There is further commentary on 
the issue of proportionality within the 
judgment. In short, this ground of appeal was 
rejected. 
 
The Court of Appeal held that HHJ Monty 
was entitled to proceed to an adjudication on 
the basis of the evidence before him. There 
may be cases where issues are contested 
such that they cannot be resolved without 
oral evidence, and the court would be right to 
refuse to undertake such an exercise and 
dismiss the application for wasted costs. This 
was not such a case. 
 
Further, HHJ Monty was correct to consider 
the statement from a partner at the firm and 
whether there was sufficient basis for the 
assertions made therein. The court 
concluded the assertions were just that, 
assertions. For example, that the Claimant 
‘had a good grasp of English’ when the 
partner in question provided no evidence that 
he had spoken to the Claimant himself to 
make such an assertion or what the source 
of this information was (e.g. an attendance 
note, or reliance on what another individual 
staid). “Where it is so straightforward a matter 
for Mr Panesar to state, if it is the case, that 
he personally heard Mrs Karadag speaking 
and was present at the meeting, he would be 
expected to say so. The absence of such 
evidence is in the nature of a deafening 
silence.” (paragraph 54, emphasis added).  
 
HHJ Monty concluded that the documents 
and correspondence provided a clear picture 
that the firm had decided the claimant 
needed translated documents from the 
outset, and there was “a proliferation of red 
flags here which should have led Rainer 

Hughes to realise that without properly 
translated statements, this was a disaster 
waiting to happen”.  
 
The Court of Appeal upheld HHJ Monty’s 
decision; reminding parties that this was a 
clear breach of CPR 32 and PD 22 as well as 
a breach of the overriding objective to deal 
with cases justly and in compliance with 
rules, practice directions and orders. “The 
identified negligence of the solicitors was a 
breach of the duty on a legal representative to 
assist the court in promoting the overriding 
objective”. 
 
In paragraphs 85 and 100 of the first instance 
judgment, HHJ Monty set out his reasoning 
for awarding indemnity costs. This was a 
“very clear case in which Rainer Hughes … 
have defended this application without calling 
evidence from those actually involved at the 
truly material times such as the drafting of the 
statement, have failed to produce all relevant 
documents, and have ignored what is in my 
view clear from the documents”, further their 
“stance on this application which I would 
define as an attempt to defend the 
indefensible” justified indemnity costs. A 
decision which was upheld on appeal.  
 
As a final comment, the Court of Appeal 
reminded practitioners that it would be 
“desirable” for the spirit of PD 23 to apply, 
and it is also “desirable” that matters in PD 
46 paragraph 5.9 are addressed as early as 
possible. Judges should consider giving a 
direction that the relevant party serve a 
notice and witness statement identifying 
those matters in PD46 paragraph 5.9, as this 
will assist the court in making an early 
assessment of the issue of proportionality.  
 
This case is another salutary reminder 
regarding translation of documents. It is also 
an important reminder that a witness 
statement must address the key issues 
before the court, even where it is a 
straightforward matter or may seem obvious 
to those drafting the statement. If matters 
are within/outside an individual’s knowledge 
how they came to know them along with any 
corroborative evidence to support any 
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assertions made.  
 

 
The claimant made an application to strike 
out all or part of the defendant’s witness 
statements, on the grounds that they failed to 
comply with PD57AC. Alternatively, the 
claimant sought an unless order that the first 
defendant serve compliant statements by a 
set date, failing which the non-compliant 
statement is struck out or not to be relied 
upon.  
 
Mrs Justice Jefford reviewed the previous 
case law, and noted issues around witnesses’ 
statements were often raised well before 
trial. 
 
It is open to any party “who considers that a 
witness statement of another party does not 
comply with the Practice Direction to make an 
application for some relief or 
remedy” (paragraph 5.1 of the PD). However, 
it is not in line with the Practice Direction for 
an application to be made to strike out “part 
or all of a multitude of witness statements 
where non-compliance is a matter that could 
and should more pragmatically and 
proportionately be dealt with by the trial judge 
and reflected in costs – one of the sanctions 
contemplated by the Practice Direction. That 
is more likely to be the case where the 
application is made close to trial” (paragraph 
5 of the judgment). 
 
The following criticisms were made of the 
defendant’s witness statements by the 
claimant: 
 
• Statements were made which were not 

within the knowledge of the maker’s 
statement. The court agreed this was 
plainly right in some statements, but not 
in all. The court did not consider it was 
“realistic, pragmatic or proportionate for 
me, shortly before trial, to require the 
defendants to preface every statement 

with a discrete indication of whether the 
statement that is being made is indeed 
within the maker’s knowledge or not.” 

 
• Statements made negative comments 

about the first claimant and her conduct, 
which was objected to on the basis they 
are irrelevant and commentary intended 
to impugn the claimant. However, this 
was something the trial judge would 
have to determine.  

 
• The claimant asserted that some 

statements said the same thing, 
therefore the court should infer this 
meant the statements were not in the 
witnesses’ own words. The Judge held 
“they do not say the same thing, and the 
point is not well made. That seems to me 
to illustrate why this application could 
only fairly be dealt with by going through 
each passage that is objected to and 
why my taking broad-brush objections, 
and excising passages on that basis, is 
not an appropriate course.”  

 
• The claimant also criticised the 

statements for containing opinion 
evidence. The court accepted this was 
plainly right in some instances, and set 
out some examples in paragraphs 14 
and 15 of the judgment.  

 
The question was what the court should do 
about these issues.  
 
The Judge held that, with one exception, the 
issue of admissibility should be reserved to 
the trial judge. It would not be practical or 
proportionate for the court to go through  the 
statements line-by-line. Secondly, the 
passages are not lengthy passages. Thirdly, 
the passages often relate to matters which 
are not the key issues in the case and 
therefore of less significance. Fourthly, the 
trial judge can decide what weight to give the 
statements, even if they are not subject to 
cross-examination.  
 
The Judge did not consider an unless order 
was a ‘sensible way forward’, and would likely 
lead to further dispute resulting in another 
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hearing and Mrs Justice Jefford determined 
that would serve little purpose. The trial judge 
would be able to attach weight as necessary 
to the evidence, as they commonly do. 
Further “expressions of personal opinion may 
carry very little weight and commentary may 
carry very little weight. That is not something 
that will be unfamiliar to the trial judge”. A 
witness is not likely to be cross-examined on 
every paragraph of every statement (as the 
Claimant asserted would be required), and 
this does not mean any passage not subject 
to questioning is accepted to be true – 
indeed if a passage is commentary then there 
is nothing for a judge to accept as being true 
(paragraph 22). 
 
One statement was, however, subject to an 
unless order as it was effectively entirely 
commentary on documents of which the 
witness had no personal knowledge and 
could have the effect of expanding cross-
examination in a “wholly unnecessary way”. 
 

 
In this case, the court was concerned with 
the transfer for shares in a business. The 
important part of the judgment for 
practitioners is where the judge considered 
the credibility of witnesses, particularly when 
their evidence was different to the pleaded 
case and their own statements.  
 
HHJ Stephen Davies commented that a 
striking feature of a witnesses’ evidence was 
that on the first day her evidence “was 
significantly different from the pleaded case…
and the evidence she had given in her witness 
statement…in her cross-examination on the 
second day she reverted to a significant 
extent to her previous evidence”. The judge 
surmised this was either because she had re-
read her statements overnight or, more likely, 
“because she had discussed her evidence 
with others overnight despite my warning she 
should not do so”. HHJ Davies held that even 

if that was wrong, the conflict between her 
initial oral evidence and the pleaded case as 
well as the witness statement meant her 
evidence had to be treated with real caution. 
 
Another witness had similar issues, as his 
evidence concerned a “clear recollection” of 
matters which took place three years 
previously. The court did not find his 
recollection reliable, and held that he “has 
persuaded himself that his recollection is 
different to and far better than it really could 
be and is.  Even if he did have a general 
recollection of some discussion along the 
general lines indicated, I am unable to accept 
it was as specific as he now says it 
was” (paras 31-33). 
 
A third witness’s evidence also had to be 
treated with caution as “the key part of his 
evidence in his witness statement from 2020 
was so plainly at odds with his evidence in 
written and oral evidence in this case and 
without, in my view, any convincing 
explanation for the difference” (para 34). 
 
The court also rejected a further witness’ 
evidence, as it could not accept “that Mr 
Nawaz has such as clear and precise 
recollection of this conversation as he says, 
because: (a) to have such a clear recollection 
of a conversation with his assistant taking 
place over 7 years ago is inherently 
surprising” (para 36). 
 
The judge’s analysis of each witness is 
damning. This is not a personal injury case, so 
it may not merit reading the full 156 
paragraph judgment, but the points 
summarised above act as a reminder to all 
practitioners about the care and attention 
needed when drafting witness statements to 
avoid such an undoing at trial.  
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In the matter of Hiren Thakkar & Others v 
Ioan Mican & AXA Insurance [2024] EWCA 
Civ 552, the Court of Appeal clarified the 
position on the basis of costs orders, 
following unproven allegations of fraud and/
or fundamental dishonesty. 
 
The claim concerned a road traffic accident 
where the claimants alleged that the first 
defendant had negligently manoeuvred his 
vehicle into collision with theirs, causing 
personal injury and other losses.  The 
defendants denied liability and, at a CCMC 
(on the 6th of May 2021), applied to amend 
the defence to allege fundamental 
dishonesty.  Whilst permission was refused, 
the judge being unimpressed by the 
allegations, and questioning the basis for the 
pleading, rightly pointed out that, pursuant to 
Howlett v Davies [2017] EWCA Civ 1696, 
such allegations did not actually need to be 
pleaded. 
 
The claim succeeded at trial, on the basis of 
the judge preferring one party’s recollection 
over the other.  She found it to be a 
straightforward road traffic accident.  The 
judgment did not expressly address any 
suggestions of fraud and dishonesty.  The 
defendants were ordered to pay the 
claimants’ costs of the claim on the standard 
basis.  Additionally, the defendants were 
ordered to pay costs on the indemnity basis, 
for a short period of time, starting the day 
before trial (the 18th of April 2022), as the 
claimant had bettered a Part 36 offer. 
 
There were several grounds of appeal, but 
the heart of it was the claimants appealing 
the costs order on the basis that they should 
be entitled to costs on the indemnity basis 
from the date of the CCMC, due to the failed 
allegations of fundamental dishonesty.  The 
appeal was dismissed by Mr Justice Richard 
Smith on the 24th of July 2023, before 

permission was granted for a second appeal 
on the basis of this point of principle. 
 
The claimants asserted that, in Commercial 
and Chancery cases, the failure of allegations 
of fundamental dishonesty attract a 
presumption that indemnity costs will be 
awarded, and that the same approach should 
apply in personal injury cases.  And that such 
a presumption would reverse the burden of 
proof. 
 
In giving the judgment for the court, Lord 
Justice Coulson avoided going to the 
authorities in laborious detail, preferring 
instead to summarise the general principles 
applicable to the award of indemnity costs.  
They are: 
 
a) The discretion to award indemnity costs 

is a wide one and must be exercised 
taking into account all the 
circumstances of the case, including but 
not limited to the conduct of the paying 
party. 

 
b) In order to obtain an order for indemnity 

costs, the receiving party must 
surmount a high hurdle; to be able to 
demonstrate "some conduct or some 
circumstance which takes the case out 
of the norm. That is the critical 
requirement": see Lord Woolf in 
Excelsior Commercial & Industrial 
Holdings Limited v Salisbury [2022] 
EWCA Civ 879, [2022] C.P. Rep. 67 at 
[32]). Whilst it is preferable for the judge 
expressly to apply the test of "out of the 
norm", the use of the word "exceptional" 
may be consistent with the judge having 
applied the principles in Excelsior. 

 
c) To the extent that the application is 

based on the paying party’s conduct, it 
is necessary to show such conduct was 



7 

DEKA CHAMBERS—PERSONAL INJURY 

 

"unreasonable to a high degree" in order 
to  recover indemnity costs, but it is not 
necessary to go so far as to 
demonstrate "a moral lack of probity or 
conduct deserving of moral 
condemnation" on the part of the paying 
party. 
 

d) Merely because the conduct in question 
may happen regularly in litigation does 
not mean that such conduct cannot also 
be 'out of the norm': "in my view the 
word 'norm' was not intended to reflect 
whether what occurred was something 
that happened often, so that in one 
sense it might be seen as 'normal', but 
was intended to reflect something 
outside the ordinary and reasonable 
conduct of proceedings". 

 
Judges having such a wide discretion when it 
comes to costs, Coulson LJ pointed out that 
the courts have repeatedly made it clear that 
the court should avoid going beyond the CPR 
to identify rules, default positions, 
presumptions, starting points and the like, 
when addressing costs disputes. 
 
Coulson LJ recognised that there are a 
number of first instance authorities on the 
question of allegations of dishonesty being 
pursued and failing, and the question of 
consequential indemnity costs being ordered.  
For example, in Clutterbuck v HSBC PLC & 
Ors [2015] EWHC 3233 (Ch); [2016] 1 Costs 
L.R. 13, Richards J (as he then was) said at 
[16]: 
 
"The general provision in relation to cases in 
which allegations of fraud are made is that, 
they proceed to trial and if the case fails, then 
in the ordinary course of events the claimants 
will be ordered to pay costs on an indemnity 
basis. Of course the court retains complete 
discretion in the matter and there may well be 
factors which indicate that notwithstanding 
the failure of the claim in fraud, indemnity 
costs are not appropriate…" 
 
Reference was also made to other first 
instance authorities where this question was 
considered.  Including Natixis S.A. v Marex 

Financial Limited [2019] EWHC 3163 (Comm); 
[2020] 2 All E.R. (Comm) 867 and 
Bishopsgate Contracting Solutions Limited v 
O'Sullivan [2021] EWHC 2628 (QB); [2021] 
Costs L.R. 1357 and Libyan Investment 
Authority v Roger Milner King & Ors [2023] 
EWHC 434 (Ch). 
 
In essence, the claimants’ position was that 
there was either a “presumption” in favour of 
indemnity costs where allegations of 
fundamental dishonesty have been rejected 
by the judge, or else this was to be 
considered as a “starting point” (thereby 
reversing the burden of proof, so that the 
paying party would have to demonstrate why 
indemnity costs were not payable).  This was 
flatly rejected by the Court of Appeal.  There 
was no such presumption or starting point. 
 
The issue here was simply that there is no 
principle of law or practice which tilts the 
balance of the judge’s otherwise unfettered 
discretion in favour of an order for indemnity 
costs.  However, Coulson LJ was keen that 
this not detract from what he described as a 
‘statement of the obvious’: 
 
“...because the making of a dishonest claim 
will very often attract an indemnity costs 
order against a claimant, a failed allegation of 
dishonesty will very often lead to the making 
of an indemnity costs order against the 
defendant, on the simple basis that "what is 
sauce for the goose is sauce for the gander": 
see Tomlinson LJ in Manna v Central 
Manchester University Hospitals NHS 
Foundation Trust [2017] EWCA Civ 12; [2017] 
1 Costs L.R. 89 at [42]. A defendant who 
makes allegations of this kind therefore runs a 
very significant risk that, if the allegations fail, 
indemnity costs will be awarded against 
them.” 
 
So, whilst there is no presumption or reversal 
of the ordinary burden of proof, it may be 
that, in an appropriate case (like Natixis), the 
failure might be the starting point for any 
consideration of those circumstances but, as 
Miles J noted in Libyan Investment, that does 
not, in some way, reverse the burden of 
proof, or put the burden on the paying party 
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to explain why indemnity costs are not 
appropriate. Bryan J did not suggest anything 
of the sort in Natixis, and he applied no 
presumption or reversal of the usual burden. 
The default position is always that standard 
costs will be assessed and paid, unless the 
party seeking indemnity costs can 
demonstrate why they are appropriate in all 
the circumstances.  Above all, the judge 
retains a complete and unfettered discretion 
on costs.  The court must avoid the 
temptation to create rules which cannot be 
found in the CPR. 
 
As the title of this article suggests, there is 
something for everyone in this judgment.  
Claimants that have successfully fended off 
allegations of fundamental dishonesty will 
point to the recognition, as per the ‘statement 
of the obvious’ that a failed allegation of 
dishonesty will very often lead to the making 
of an indemnity costs order against the 
defendant: what is sauce for the goose is 
sauce for the gander.  Coulson LJ made the 
common observation regarding the high 
hurdle that exists when asserting that a 
judge’s finding was perverse, that it mattered 
not that other judges might have reached a 
different view on the issue.  Claimants may 
however be keen to point to the fact that, on 
this particular issue, Coulson LJ was one of 
them (paragraph 51). 
 
Conversely, defendants that have failed in 
allegations of fundamental dishonesty will 
point to (i) the fact that the default position is 
that standard costs are to be paid unless the 
court orders otherwise (e.g. see Libyan 
Investment Authority); (ii) that the discretion 
to award indemnity costs is a wide one and 
must be exercised taking into account all the 
circumstances of the case; (iii) that the 
receiving party must surmount a high hurdle, 
to be able to demonstrate some conduct or 
some circumstance which takes the case out 
of the norm – that that is the critical 
requirement; (iv) to the extent that the 
application is based on a paying party’s 
conduct, it is necessary to show such 
conduct was unreasonable to a high degree 
in order to receive indemnity costs. 
 

It may be that defendants in these 
circumstances will be inclined to submit that 
even if the allegations of fundamental 
dishonesty may have failed, it does not 
automatically follow that it was unreasonable 
(that it was ‘unreasonable to a high degree’) 
to have pursued them.  Whether such 
argument will suffice to resist applications for 
indemnity costs may yet be tested in the 
higher courts on the back of this judgment. 
 
As a final caution to both claimants and 
defendants, considering applying for 
indemnity costs, or resisting such 
applications, it is worth bearing paragraph 19
(d) of the judgment in mind: “Merely because 
the conduct in question may happen regularly 
in litigation does not mean that such conduct 
cannot also be 'out of the norm': "in my view 
the word 'norm' was not intended to reflect 
whether what occurred was something that 
happened often, so that in one sense it might 
be seen as 'normal', but was intended to 
reflect something outside the ordinary and 
reasonable conduct of proceedings": see 
Esure Services Ltd v Quarcoo [2009] EWCA 
Civ 595 at [25] , in the judgment of Waller LJ.” 
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