
Setting the ground rules 
A change to the overriding 
objective to protect vulnerable 
claimants and witnesses

12
Tackling the problem 
The tortfeasers and causes 
of action in claims relating to 
concussion in sport

Breaking up 
Protecting personal injury 
compensation sums in the event 
of a client’s divorce

14 18

April 2021
Volume 31 / Issue No.3

Baby steps 
Examining recent reviews of 
maternity safety and learning 
lessons from litigation

22

Life and limb
Tips on running amputation claims



April 2021   |   PI Focus

3

Among a number of anomalies 
for injury victims across the UK 
jurisdictions, the discount rate in 
Northern Ireland is the most unfair. 
It remains at 2.5%, which effectively 
negates the 100% compensation 
principle for damages in NI. 

Setting the discount rate is a 
devolved power. But when, in 2017, 
governments in England & Wales 
and Scotland set an interim discount 
rate, Northern Ireland did not.

In February 2020 consideration 
was given to an interim discount 
rate of -1.75% under a consultation 
process. Instead, after eight months, 
justice minister Naomi Long recused 
herself from setting an interim rate 
due to a conflict of interest.

APIL then wrote a pre-action 
protocol letter to the Department 
of Justice (NI). In its response we 
learned that a judicial review case on 
the point had already been issued. 
We applied to intervene in that case, 
which challenged the failure of the 
minister to set an interim rate. 

While the NI Assembly was 
suspended for nearly three years 
up to January 2020, it was also 
part of our submissions that the 
Damages Act empowered the DoJNI 

‘Among a number 
of anomalies for 
injury victims 
across the UK 
jurisdictions, the 
discount rate in 
Northern Ireland 
is the most unfair’

to do this as well as the minister. 
That case was heard on 11 March. 
Our written submissions were put 
before the court, and our counsel 
was also asked by the judge to 
make oral submissions. Judgment 
was reserved.

Primary legislation has now been 
introduced in the Assembly, but 
the Bill is unlikely to be made law 
until the autumn. That legislation 
will not set the discount rate, 
but enable a process for it to be 
determined, outside the Wells v 
Wells parameters. Realistically, a 
rate under the new NI system will not 
be set until well into 2022.

The outcome of the judicial review 
therefore remains important. It 
may be that the judgment has been 
handed down by the time you read 
this. Either way, APIL’s involvement 
and interest in the cases, the 
primary legislation, and the rate-
determining process will continue.

Sam Elsby 
President 

OPINION

The Court of Protection Solicitors
Expert Witness Statements 

We act as financial Deputy for clients nationwide. We have one of the largest Deputyship 
Administration Teams in the country. We can use our experience and technical knowledge to provide 

witness statements that look at the likely cost of a professional Deputy for your client. Our statements 
are tailored to the client’s and Deputy’s specific circumstances and set out the likely annual profit 
costs and disbursements; and also the one off costs that might arise when circumstances change. 

We can act as expert witness at trial if required.

Wrigleys is not a litigation firm. We do not have a personal injury or clinical negligence department. 
We are specialists working in this niche area of law. We are well known and respected nationally in 

this area of expertise and will work with you to achieve the best outcome for your client. 

For more information about our Expert Witness  
Statement Service please contact a member of our team. 

Jane Netting, Partner
t: 0114 267 5621  

e: jane.netting@wrigleys.co.uk

Charlotte Dyson, Partner
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Ministers have continued to dig in 
against opposition in the House of 
Lords to a proposed six-year limitation 
longstop for personal injury claims that 
arise from overseas military operations.

Lord Stewart of Dirleton QC, the 
government’s Advocate General for 
Scotland, told peers during a debate 
on the Bill last month that the proposal 
would ‘provide service personnel with a 
greater level of certainty that they will 
not be called on to give evidence in court 
many years after an event’. This spurred 
Liberal Democrat peer Lord Thomas of 
Gresford to hit back and tell peers that 
‘surely it is the victim’s interest that is 
the most important thing’.

The comments were made as peers 
considered amendments to the 
Overseas Operations (Service Personnel 
and Veterans) Bill at committee 
stage. Lord Thomas of Gresford had 
tabled amendments that would 
allow the courts to retain discretion 
in certain circumstances, taking into 
consideration the nature of the injuries, 
whether there had been difficulties in 
securing the services required to make 
a claim, or for any other reasons outside 
the control of the claimant. 

In a political briefing sent ahead 
of the debate, APIL urged peers to 
support Lord Thomas’ amendments 
if the government continued to insist 
the six-year longstop should remain 
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Politicians in Northern Ireland have 
asked for sufficient time to scrutinise 
legislation designed to create a new 
framework for setting the discount rate.

Justice minister Naomi Long had urged 
the Northern Ireland Assembly’s justice 
committee to complete committee stage 
of the Damages (Return on Investment) 
Bill by the end of April, but this proposal 
was rejected. Members were concerned 
the short timetable would not allow 
enough time to scrutinise the Bill. 
Instead, the committee proposed 
a deadline of late October for its 
work – a proposal that will need the 
agreement of the whole Assembly.

The committee’s decision came after 
a debate on the Bill in the Assembly, 
where members spoke of the 
importance of 100% compensation, 
and the need to get the legislation right. 

In a briefing sent ahead of the 
debate, APIL said the Bill does not 

abnegate the Department of Justice 
(DoJNI) of its responsibility to injured 
people of taking action now to 
introduce an interim discount rate 
while the legislation is debated.

Meanwhile, APIL was granted 
permission to make written 
submissions on this specific aspect 
of the issue, intervening in a judicial 
review brought by Madden & 
Finucane Solicitors on behalf of their 
client Mr McCrossan, heard by Mr 
Justice Colton this month.

APIL’s counsel Jude Bunting was 
called to make oral submissions on 
the day. He made it clear that the 
DoJNI has agreed that its current 
stance does not reflect the 100% 
compensation rule; that the DoJNI 
chose to put itself in this situation; 
that it has the power to remedy this 
now by setting a new discount rate, 
but has decided not to do so. He 
reminded the court that s.1 Damages 

Act states that the rate ‘shall’ be 
applied by the court and that no court 
has deviated from the prescribed rate 
in any of the jurisdictions (other than 
in Warriner v Warriner where it was 
reversed on appeal). 

Until new legislation to change the 
way the rate is calculated is in place, 
the DoJNI has no power to choose 
a rate that provides less than 100% 
compensation, nor to take into account 
other irrelevant considerations.

It was encouraging to hear the judge 
repeatedly put APIL’s arguments, both 
those made by counsel and those 
from the association’s skeleton and 
affidavit, to the defendant’s counsel. 
APIL’s submission appeared to have 
made a significant contribution to 
this judicial review. 

At time of writing, judgment has been 
reserved, but as this has been an 
expedited hearing, is expected soon.

Development of responses to formal 
consultations continues to be a key 
part of APIL’s campaign work. 

In light of significant safety risks 
relating to smart motorways, the 
opportunity to respond to Highways 
England’s Highway Code Review 
is particularly welcome. Highways 
England’s amendments aim to improve 
safety for road users on motorways 
and high-speed roads by introducing 
breakdown advice and highlighting 
typical motorway road signs. 

APIL’s arguments will focus on 
the importance of education for 
drivers, as well as intrinsic issues 
linked to lack of hard shoulders 
and ‘stopped vehicle detection’ 
technology on smart motorways 
that makes them dangerous.

The association is also responding to 
the Northern Ireland Department of 
Justice’s consultation on increasing 
the County Court jurisdiction. 

We welcome giving County Court 
judges the power to move complex 

Consultation responses
cases to the High Court and reserve 
clinical negligence cases to the 
High Court. But the proposal to 
increase the jurisdiction without 
putting fundamental processes 
and procedures in place to ensure 
efficiency is a real concern. 

Accessibility in old buildings that fail 
to cater for vulnerable people and 
those with mobility issues also raises 
concerns about access to justice. 

A response to the Legal Services 
Board’s Quality Indicators consultation 
is also being developed: proposals aim 
to support effective consumer choice 
when seeking legal services. 

APIL also welcomes the opportunity 
to respond to the Scottish 
government’s consultation on a 
Patient Safety Commissioner. 
This was recommended as part of 
Baroness Cumberlege’s First Do No 
Harm report published last July. 

The consultation looks at the scope, 
powers and functionality of the 
Commissioner. 

in the Bill. Peers were told by APIL that 
the amendments would still respect 
the government’s policy objective to 
ensure claims are made as soon as 
possible, but would provide important 
safeguards for those who are unable 
to make a claim within six years 
through no fault of their own.

APIL highlighted the example of those 
veterans who suffer from post-
traumatic stress disorder (PTSD). 
Ministers have maintained that these 
people would not be affected by the 
Bill, because the longstop would run 
from the date of diagnosis of PTSD. 
The briefing explained that there is 
a difference between what the law 
allows, and the actual ability of an 
injured person to comply with it. The 
experience of APIL members is that, 
even after diagnosis, it can still be 
many years before some people feel 
able to talk about what happened 
to them without fear of reliving the 
trauma, let alone claim compensation. 

Committee stage is often used by 
peers to probe the government for its 
response to particular amendments 
and, as expected, the amendments 
tabled by Lord Thomas were 
withdrawn. Lord Thomas did warn 
the government he would return to 
the issue at report stage. 

Dates for report stage had not been 
announced at the time of writing. 

Survivors of childhood abuse in 
Scotland will be forced to waive their 
legal rights to claim compensation 
if they take advantage of a new 
redress scheme.

Despite strong opposition to the waiver 
from APIL and others, the Redress 
for Survivors (Historical Child Abuse 
in Care) (Scotland) Bill completed its 
parliamentary journey last month.

A report will be made to the Scottish 
Parliament on the effect of the 
waiver within 18 months.

Legal rights 
put at risk in 
redress plan

on military claims
More time needed to scrutinise
NI discount rate, politicians urge

Lords examine Bill
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This article is born out of my 
experience dealing with a large 
number of amputation claims over 
the years on behalf of claimants (I 
currently have 13 amputation cases 
ongoing at the time of writing; three 
upper limb and ten lower limb).

As with many aspects of practice, my 
approach to dealing with amputation 
claims has evolved over the years, 
and the level of recoverable damages 
has increased. Some of this has 
naturally related to advances in 
technology / changes to the discount 
rate, but there are also areas where 
I have sought to introduce new 
evidence and arguments to the 
benefit of these claims generally. 

Tip 1: Importance of using the  
right experts

As with every catastrophic injury 
claim, the choice of experts can make 
a dramatic difference to outcome.

From the outset of every claim, 
you need to identify the full range 
of experts and understand what 
each one brings to the table. For 
example, on all lower and upper 
limb amputation claims I will seek 
the instruction of a rehabilitation 
consultant and an orthopaedic expert. 

The primary function of the 
rehabilitation consultant is to 
support prosthetic recommendations 
and to provide an overview of 

mobility, function, treatment, care, 
accommodation and any arguments 
on life expectancy. To complement 
this, the orthopaedic surgeon will:

(i) In lower limb amputation cases, 
deal with likely degeneration 
in the contralateral limb / hips 
/ back impacting on function 
generally (hence care, equipment, 
prosthetic, accommodation and 
treatment / surgical needs)

(ii) In upper limb cases, deal with 
likely shoulder / rotator cuff 
degeneration due to overuse of 
the contralateral limb, impacting 
on ability to transfer and carry 
out everyday tasks over the 
longer term

In cases involving complex plastic 
surgery and / or skin complications 
impacting on socket fit / prosthetic 
use, it is helpful to instruct a plastic 
surgeon experienced in amputee 
injuries. This is often overlooked 
yet can be hugely beneficial on 
quantum, with a plastic surgeon 
often recommending regular rest 
periods each day / week without a 
prosthesis, to minimise the risk of 
skin complications occurring. 

They will also often support a period 
each year where an amputee will 
be unable to use a prosthesis for a 
more prolonged period of time. This 
can have a significant impact on the 
claims for care and loss of earnings.

It is important to use medico-legal 
experts who have a strong clinical 
practice in dealing with amputees. 
This comes with the territory with 
most rehabilitation consultants, but 
not necessarily with all orthopaedic 
or plastics experts.

When it comes to prosthetics, ensure 
you use a prosthetics expert who is 
up to speed with the most advanced 
technology. This will be a given with 
the well-known providers, but there 
are experts within each of these 
organisations who have a particular 
speciality / background in specific 
types of amputation or componentry. 
Seeking this out can often give you 
an edge in the case. Moreover, do 
not be afraid of recommending 
the best prosthetics expert as the 
treating expert: everything will flow 
from the work that they do and the 
recommendations they make.

In addition to these core experts, 
ensure that you have the full range of 
further experts in the fields of care / 
OT, physiotherapy, pain (if applicable), 
accommodation, psychiatry and 
assistive technology (AAT). 

Stuart McKechnie QC offers valuable tips on running amputation claims
LIFE AND LIMB

AAT is often seen as a controversial 
discipline in these cases, but can 
be very important for those periods 
of time when a lower limb amputee 
is confined to a wheelchair, and 
when they become more wheelchair 
dependent as they get older. 

It is also important to use care and 
physio experts who specialise in 
amputee cases, as they will almost 
always add value to the claim.

Tip 2: The spare everyday limb

Leaving aside additional limbs for 
specific activities, it is important 
to ask the prosthetic expert (and 
rehabilitation expert in turn) to 
consider recommending at least 
two everyday limbs. The reasons for 
such provision are often compelling, 
despite what D may argue: 

(i) the ability to readily use an 
alternative limb if there is 
an issue with the primary 
everyday prostheses (the 
suggestion that a claimant can 
be loaned a limb during such 
times is highly unsatisfactory 
in a number of respects, not 
least fit, comfort, confidence 
and the practical difficulties 
of getting this loan limb in the 
first place);

(ii) a claimant may justifiably 
want these everyday limbs for 
different purposes. For example, 
a below knee amputee may want 
a microprocessor / bionic limb for 
days when they are outside using 
steps / stairs or walking over 
uneven ground, and a second 
lighter everyday leg for use 
around the home or walking over 
easier terrain. Alternatively, the 
claimant may want an alternative 
everyday leg with a life-like 
silicone cosmesis, affording 

flexibility with a wider range of 
footwear (see Swift v Carpenter);

(iii) similarly, an upper limb amputee 
may want to have a bionic upper 
limb prosthesis for functional use 
at home, and a purely cosmetic 
life-like prosthesis for other times 
when out in the community.

At the same time, the claimant’s 
witness evidence should explain why 
having an alternative everyday limb 
is so important for them.

Tip 3: Microprocessor / bionic limbs

The value of a prosthetics claim can be 
transformed by the recommendation 
and use of bionic limbs such as the 
Empower, Meridium, Elan, C-Leg, 
Genium / Genium X3, Linx, Ergo Elbow, 
Espire Elbow, Dynamic Elbow plus, 
Michelangelo hand or Bebionic hand.

This will almost always be an 
area of contention in amputation 
claims, albeit there does seem 
to be a widespread recognition 
that a microprocessor knee is the 
appropriate prescription for most 
above-knee amputees, because 
it offers greater levels of stability, 
hence safety.

In order to recover such 
componentry, the ground work 
needs to be laid well in advance of 
trial or settlement. It is not enough 
for the recommendation to be made 
alone; the claimant must prove that 
this is reasonably required and the 
costs are reasonable. The claimant 
must also show that they have an 
intention to actually purchase and 
use such prosthetics.

In my cases, the use of a 
microprocessor / bionic limb will 
almost always be presented on 
the basis that this is one of at 
least two everyday limbs that will 

improve symmetry of gait and / or 
the claimant wants this for specific 
lifestyle or professional reasons. 

In terms of below knee amputees, 
this will usually be a limb that can be 
used for walking over uneven ground 
/ up and down steps / over longer 
distances outside the home. This will 
be combined with a lighter weight 
/ more cosmetically appealing 
everyday prosthesis. 

To achieve this, the claimant needs to 
properly trial the microprocessor limb 
(often a range of different options) 
and be clear in their evidence as to 
what purpose this has, and what 
benefit it provides. Ideally, this should 
be backed up by outcome measures 
undertaken in the prosthetic clinic 
to objectively evaluate any change 
in performance or physiological 
function achieved by wearing the 
microprocessor limb. For example, 
a video in clinic showing a claimant 
being able to walk up and down steps 
or slopes much more effectively 
with a microprocessor limb will be 
powerful evidence in support of a 
reasonable need.

If funding is available (or can 
be obtained) to purchase a 
microprocessor limb in advance of 
trial or settlement, the claimant’s 
position is strengthened even further, 
and they can talk at length about 
the benefit this provides. If funding 
does not extend to purchasing a 
second everyday limb, the claimant 
can explain why the addition of such 
a prosthesis would be of benefit to 
their life, hence reasonable.

Tip 4: Additional limbs

The key step here is to sit down with 
the claimant at the outset and identify 
their social activities / hobbies, 
sporting goals and aspirations. 

 

  

David A Hills 
HCPC Registered Consultant Prosthetist 
30 years of clinical practice 
25 years of experience preparing condition & prognosis reports with life costs 
Home visits or clinical examination 
Email: david@dhills.org Phone: 07788 756651	  

www.expert-prosthetic-services.co.uk 
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For below knee amputees, as a bare 
minimum on top of two everyday 
limbs, I would expect the claimant 
to require a dedicated water 
limb. But there are a multitude of 
other activities such as running, 
dancing, cycling, football, netball 
/ basketball and skiing that may 
require additional dedicated limbs. 
All of this needs to be discussed 
with the claimant and their treating 
prosthetist and reflected in the lay / 
expert evidence.

It is common for defendant prosthetic 
experts to argue that a dedicated 
water limb is not necessary, as a 
waterproof everyday limb can be 
used for this purpose. However, 
there are a number of reasons why 
a claimant may want a dedicated 
limb including weight, confidence 
(particularly if it is fitted with a life 
like cosmesis) and avoiding the need 
to dry the limb after use.

Tip 5: Allowance for complications

Most rehabilitation experts 
will advise that, for lower limb 
amputees, there will be a period 
of between 2-6 weeks per 
annum (depending on success 
of surgery, rehab and prosthetic 
tolerance) where an amputee will 
be unable to use a prosthesis due 
to complications (usually skin or 
musculoskeletal (MSK)). 

This allowance can make a very 
significant difference to valuation 
as care needs are likely to increase 
during this period of time, ability 
to work is likely to be negatively 
impacted, and accommodation 
requirements come to the fore. 
There are, however, two further 
matters to be aware of and address:

(i) A plastic surgeon may well 
say that the period for skin 
complications is longer than 
that put forward by a rehab 
consultant, hence a higher 
figure can be claimed for care 
and loss of earnings.

(ii) The period for complications is 
likely to increase as time goes on. 
In practice, this usually means 
that a younger claimant is likely to 
spend more time in a wheelchair 
when they get to their mid-50s / 
60s and then mid-70s onwards. 

Tip 6: Do not ignore advances in 
medicine / science / treatment

One particular area is Targeted 
Muscle Reinnervation (TMR). 
With upper limb amputees, one 
of the aims of TMR is to allow a 
prosthesis to be used intuitively 
by reconnecting nerve signals that 
would have been transmitted to the 
natural arm to other muscles that 
can trigger a contraction and control 

a bionic limb. TMR and pattern 
recognition (whereby a bionic limb is 
given multiple different input signals 
from different muscles) offers a new 
level of functionality that should 
make such technology easier to 
justify. If successful, this can make 
an enormous difference to the 
potential valuation of the claim.

TMR is also sometimes used with 
lower limb amputees, particularly 
as a treatment for neuroma or 
phantom limb pain. Again, this 
needs investigating.

Tip 7: Osseo-Integration (O-I)

I have had several cases where I 
have represented claimants who 
have had O-I (with one more in the 
pipeline) hence I feel fairly well 
placed to offer an informed overview 
on this procedure. O-I is a surgical 
procedure in which a metal implant 
is inserted into the bone, to which 
the prosthetic can then attach. 

There can be no doubt that O-I is 
a very valuable option in above-
knee amputation claims, where 
complications with amputation 
surgery and conventional socket 
fitting (frequently because of skin 
problems) often make prosthetic 
tolerance difficult. However, it is a 
significant undertaking that only 
the fittest and most psychologically 
resilient claimants should consider. 
Claimants also need to be carefully 
advised that the long-term 
consequences / complications of O-I 
are not fully understood (albeit that 
is now changing).

Once a claimant has decided that 
they want to pursue O-I it is vitally 
important that they get proper 
advice about the different options 
for surgery. Until relatively recently, 
this would only be undertaken in 
certain centres abroad including 
Sydney, Australia (under the care of 
Professor Al Muderis), Sweden / USA 
(under the care of Professor Rickard 
Branemark) and the Netherlands (at 
the Radboud University Nijmegen 
Medical Centre or Erasmus 
Osseointegration Medical Centre). 
However, there are now several 
different options for claimants to 
have surgery in the UK.

Techniques for O-I differ, with 
OPRA and OGAP-OPL methods 
being advocated by different 
surgeons. There are advantages / 

Over the past decades, more than 3,000 
amputees have seen the benefit of our 
multidisciplinary approach to rehabilitation 
across our three clinics in Buckinghamshire, 
Cheshire and Glasgow.

APIL members get a swift and comprehensive rehab 
plan tailored to their client following assessment by our 
expert multidisciplinary team. This can include trials of 
the latest microprocessor controlled technology, with 
recommendations based on objective clinical outcome 
measures, supporting your ability to optimise the 
recovery of your amputee client. 

If your client is considering or has recently undergone an amputation, speak 
to Scott Richardson on 01494 790490 or e-mail srichardson@pacerehab.com

BUCKINGHAMSHIRE  /  CHESHIRE  /  GLASGOW www.pacerehab.com 
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disadvantages to both systems (for 
example, the OPRA system is a two- 
stage surgical procedure as opposed 
to the OGAP-OPL procedure usually 
being one stage) and the claimant 
must make an informed choice as to 
who they trust most to carry out this 
procedure. 

Bear in mind that O-I remains 
available for both above knee and 
below knee amputees (and upper 
limb amputees), but there is a 
higher risk of complications with 
trans-tibial bone anchors, hence 
it is much less common for below 
knee amputees. 

Tip 8: Lessons from case law

There are very few reported 
judgments on quantum following a 
contested trial in amputation cases, 
but those that are available should 
be considered carefully. The most 
helpful are Miller v Imperial College 
Healthcare NHS Trust [2014] EWHC 
3772 (QB) and Swift v Carpenter 
[2018] EWHC 2060 (QB).

Of course, every case will depend on 
its own facts. However, some of the 
key points that can be taken from 
these cases are as follows:

(i) The choice of a microprocessor 
limb is likely to be deemed 
reasonable if the evidence shows 
that it has benefits in terms 
of function, safety, and / or 
comfort: see Miller and Swift

(ii) Videos of a claimant walking 
using different prosthetic limbs 
(for example while testing 
outcome measures) can assist 
in persuading a judge that a 
specific limb is justified: see 
Miller and Swift

(iii) It is likely to be seen as 
reasonable for a claimant to 

have two everyday limbs offering 
different functional / cosmetic 
purposes: see Miller and Swift

(iv) With a fit and willing claimant, 
the argument that a bionic limb 
is less likely to be required in 
later life / across a lifetime 
should be resisted: see Miller 
and Swift

(v) The age span for replacement 
of a dedicated sports activity 
limb may be restricted, but there 
are good reasons to argue for 
a dedicated water activity limb 
across a lifetime; see Swift

(vi) It is difficult to make out a claim 
to reflect the potential increased 
costs of componentry in the 
future: see Swift 

(vii) Care experts should not forget 
to include the additional costs 
of assisting a claimant with 
childcare if appropriate: see Swift

(ix) A need for live-in care towards 
the very end of life may need 
consideration: see Swift

(x) It can be reasonable for a lower 
limb amputee to recover the 
additional costs of extra legroom 
when travelling, and also to sit 
with immediate family, hence 
recoverability of additional costs 
for them too: see Swift

Tip 9: Life expectancy

Until fairly recently, this was hardly 
ever raised as an issue. This now 
seems to be changing in lower limb 
cases, with defendants sometimes 
seeking or serving bespoke life 
expectancy evidence arguing for 
a reduction from the norm based 
on various historical studies. Any 
such attempts should be strongly 
resisted. The bottom line is that life 

expectancy should be within the 
remit of the rehabilitation experts, 
hence bespoke evidence is not 
reasonably required.

The rehabilitation experts (even 
those frequently instructed for 
defendants ((see, for example,  
Professor Hanspal in Miller and 
Swift)) will rarely dispute that there 
is any reduction in life expectancy 
unless there are additional 
factors at play (such as smoking, 
diabetes or excess weight). Indeed, 
an experienced rehabilitation 
consultant will be able to dissect 
and undermine the aforementioned 
studies that are overwhelmingly 
based on lower limb amputees with 
pre-existing conditions (usually 
diabetes / cardiovascular disease) 
and so  comprise a different type of 
cohort to those who have suffered 
traumatic injury.

Tip 10: Look to the future

Before drafting a schedule / 
settling a claim, always check to 
see whether there is any more 
advanced componentry on the 
horizon. Technology is constantly 
changing and new model limbs are 
regularly being introduced, often 
at greater cost. For example, in 
one of my recent cases, the cost of 
componentry went up by 4% in the 
period between the schedule and 
settlement meeting. 

Neuro-prosthetics, with the aim of 
providing bidirectional interfacing 
with the residual nervous system, 
offers further exciting possibilities 
and must be kept firmly on the 
practitioner’s radar. 3-D printing 
is another fast-moving area that 
should be considered.

Stuart McKechnie QC is a barrister 
at 9 Gough Chambers

• Regular and current experience fitting all levels of amputation

• Daily experience working with the most advanced microprocessor and  
bionic technologies

• Knowledge and experience with the full market range of prosthetic componentry

• Significant experience with Osseointegration, TMR and Pattern Recognition systems

• Concise explanation of component functionality, limb trial benefits and  
justification of prescriptions being recommended

• Swift and direct correspondence regarding medico-legal instructions,  
now accepted directly

moose@baxterprosthetics.com

Moose Baxter BSc (hons), HCPC Registered

Prosthetics Expert Witness

Insurers frequently raise concerns 
about stagnating portal claims and 
how they are often faced with a deluge 
of cases exiting the portal and pleaded 
as multi track cases just before 
limitation. Pain cases in particular 
tend to fall into this category, as it is 
often very difficult to anticipate at day 
one whether cases are likely to evolve 
into pain cases. But could we be more 
proactive in earlier identification of 
cases that have such potential?

For insurers, this late notification of the 
value causes real issues, as reserves 
can be significantly understated 
and impact business modelling 
and pricing. The first GP report is 
usually received at approximately 
week 4 - 6 after instruction, and 
will give, not uncommonly, a 6 - 12 
month prognosis for recovery. The 
claimant solicitors put in place any 
treatment recommendations such as 
physiotherapy. 

Sometimes the claimant does not 
recover within the prognosis period, 
and can even report a worsening 
of symptoms. A re-examination is 
arranged, and the re-examination by 
a GP may give a further prognosis, 
sometimes 12 - 24 months. The 
cycle of continuing pain continues, 
and at the end of that prognosis, an 
orthopaedic report is obtained. 

Time is ticking away without 
recovery. It is a common occurrence 
that the orthopaedic expert will have 
an opinion that it is chronic whiplash, 
but symptoms should resolve within 
three years, or to opine that there 
is no organic reason for the ongoing 
pain.  We are then instructing expert 
pain consultants and psychiatrists 
specialising in pain two years after 
the accident, longer in some cases.  

It is understandable that late 
notification, ignoring requests for 
updates as to recovery and litigation 
by ambush will cause a breakdown 
in any consensual working between 
the parties, and this is in no-one’s 

best interest. At what stage does the 
claimant lawyer tell the third-party 
insurer without putting their client 
at risk of Part 36 offers and covert 
surveillance? It is no secret that 
‘pain’ cases are viewed sceptically 
by some insurers. Living with chronic 
pain is unpleasant. What steps can 
we, as lawyers and insurers, take 
to try to mitigate the risk of this 
happening. Is there a better way?

There is another more progressive 
way of dealing with these claims, and 
that is consensual working. Flagging 
those cases early, for example, when 
the client fails to recover in line with 
the prognosis, or reports a worsening 
of symptoms. Earlier access to 
rehabilitation, and advising insurers 
when we have a case that has red 
flags as the claimant is not recovering 
as expected; agreeing a case plan to 
include full disclosure of reports and 
records, and in return, for the insurer 
to agree to fund rehabilitation under 
the rehabilitation code. An agreement 
that there will be no Part 36 offers in 
the rehabilitation phase, and no covert 
surveillance. It requires both the 
insurer and the claimant solicitor to 
enter into discussion and agree either 
a protocol with that firm for those 
cases, or on an individual case basis. 

Insurers should not fear waiving the 
right to make Part 36 offers, as it does 
not preclude without prejudice offers, 
and many claimants may decide that 
litigation is stressful and they would 
rather move on with their life without 
that stress. Insurers are used to 
engaging and funding rehabilitation, 
with many being signatories to the 
Serious Injury Code.

What can we do to spot these  
cases early?

• At the outset, take a careful history 
from the claimant of their pre-
existing difficulties that may make 
them more susceptible to suffering 
pain long-term. A history of poor 
mental health, IBS, psychological 

issues, complex pre-accident 
medical conditions or unusually 
high GP attendances are often seen 
in pain cases. Consider the forces 
involved. Was this a significant or 
frightening accident? With mobile 
telephones, most people take 
photographs after the accident. Ask 
to see those photographs. I usually 
suggest to claimants that they show 
the examining doctor. Most GP 
assessments are time limited, but a 
picture of the accident tells a story.

• Arrange an early rehabilitation 
assessment in every case. 
Is there a need for physio or 
psychological therapies to aid 
recovery / improvement?

• When reviewing the initial GP 
report, are there significant 
psychological issues reported and a 
psychologist report recommended? 

• A review at 3 / 6 months post-
accident. Is the claimant still off 
work or on reduced hours? This 
could be a red flag and ask the 
question, what was your pain level 
at the outset, and what is the pain 
score now? If there has been no 
improvement, this needs further 
exploration.

• Is the claimant struggling to agree 
any of the reports and ruminating on 
points that do not affect the claim?

Consensual working and early access to 
specialist rehabilitation could mitigate 
the risk of the client’s pain becoming 
chronic, and preclude protracted 
litigation which is of benefit to no-one.

Consensual working requires 
engagement from both claimant 
lawyers and defendant insurers, 
and our best results are achieved 
when solicitor and insurer work 
collaboratively, with the client at the 
centre of the process.

Ann Allister is serious injury 
technical director at Carpenters 
Group; aa@carpentersgroup.co.uk

Ann Allister on avoiding 
stagnating portal claims
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trial was likely to be vulnerable and 
needed special measures putting 
in place to allow them to give their 
best evidence. The Family Procedure 
Rules also followed suit when they 
were updated in 2017.

Felicity and I were so fired up that we 
wrote an article about this that was 
published in The Times (I think) later 
that year. An introduction to Professor 
Penny Cooper followed, who asked us 
to put a team together to write a best 
practice toolkit for civil practitioners 
when taking evidence from vulnerable 
witnesses. The Advocate’s Gateway 
Toolkit 17 (Vulnerable Witnesses 
and Parties in the Civil Courts) was 
duly published in July 2015. The Civil 
Justice Council later called this ‘an 
extremely valuable aid for Judges 
and practitioners… which should be 
consulted before any hearing involving 
a vulnerable or potentially vulnerable 
party or witness.’ Praise indeed!

The notion that change was 
necessary was canvassed in my 
inaugural speech as APIL president in 
2015. However, despite having been 
invited to put forward suggestions 
for reform by the Civil Procedure 
Rule Committee (CPRC), our 
communications to it on this topic 
throughout my tenure were ignored.

At about this time, I was also feeding 
into the work of the Independent 
Inquiry into Child Sexual Abuse (IICSA), 
and was among many who raised 
the plight of how abuse survivors 
were sometimes treated in court 
within our adversarial system. I was 
thrilled to see in its interim report 
published in April 2018 that the Inquiry 
recommended that civil justice be 
brought in line with the criminal 
courts, and specifically called on the 
CPRC ‘to ensure that judges presiding 
over cases relating to child sexual 
abuse consider the use of protections 
for vulnerable witnesses.’

As I was to find out, IICSA’s 
recommendations were going to 
be taken very seriously by the 
Ministry of Justice. In July 2018, 
along with Brett Dixon, then APIL 
President, I met with a high-ranking 
civil servant at 102 Petty France 
to discuss the Inquiry’s proposals. 
She readily accepted the view that 
reform to civil procedure should 
not only apply to cases involving 
child sexual abuse, but all cases 
where a party or witness may be 

vulnerable. It certainly did not 
harm our cause that Brett was 
also by now a member of the rule 
committee, and I can only imagine 
that his work behind the scenes 
was instrumental in getting these 
reforms over the line. 

There followed an APIL members’ 
survey, which led to the Ministry 
directing the Civil Justice 
Committee (CJC) to consult more 
widely on the issue. The CJC’s 
report in 2020 laid out the roadmap 
to reform, and it tasked the rule 
committee with implementing the 
changes. Brett was a member of 
the relevant working party, and its 
interim recommendations on the 
technical changes needed were 
approved at the CPRC’s public 
meeting which I attended in May 
last year. 

The final rule changes were signed 
off that November, and duly come 
into force on 6 April 2021.

So what is changing?

The overriding objective is re-
defined at CPR 1.1 (2): ‘Dealing 
with a case justly and at 
proportionate cost includes, so far 
as is practicable - (a) ensuring the 
parties are on an equal footing and 
can participate fully in proceedings, 
and that parties and witnesses can 
give their best evidence’.

There is then a reference to a new 
Practice Direction 1A (at CPR 1.6) 
which supplies a non-exhaustive 
list of indicators of potential 
vulnerability in a witness:

i. Age, immaturity or lack of 
understanding;

ii. Communication or language 
difficulties (including literacy);

iii. Physical disability or impairment, 
or health condition;

iv. Mental health condition or 
significant impairment of any 
aspect of their intelligence or 
social functioning (including 
learning difficulties);

v. The impact on them of the subject 
matter of, or facts relevant to, the 
case (an example being having 
witnessed a traumatic event 
relating to the case);

vi. Their relationship with a party or 
witness (examples being sexual 

assault, domestic abuse or 
intimidation (actual or perceived));

vii. Social, domestic or cultural 
circumstances.

The court and the parties should 
work together in identifying 
vulnerability at the earliest stage 
possible. Then if necessary, the court 
should hold a ‘grounds rules’ hearing 
before evidence is taken to consider 
what special measures should be 
put in place to ensure the vulnerable 
witness can give their best evidence.

To support the parties, the test of 
proportionality is revised at CPR 
44.3 (5):

‘Costs incurred are proportionate if 
they bear a reasonable relationship 
to… (f) any additional work undertaken 
or expense incurred due to the 
vulnerability of a party or a witness.’

The practical consequences

This is not so much about giving the 
court more powers than it already has; 
it is more about drawing the court’s 
attention to the issue of vulnerability 
as soon as it is seized of a case. 
Each party now has an obligation to 
consider whether special measures 
are required for any vulnerable 
witness (who may of course also be a 
party to the litigation). 

Once that has been established, 
the court’s general powers of case 
management can be used to assist 
the witness in a number of ways – 
from giving evidence from behind a 
screen or by video link, to directing the 
cross examination of a witness, taking 
a deposition or relying on the help of 
an interpreter or an intermediary.    

The reforms thus bring the civil 
courts in line with the approach 
taken in the criminal and family 
divisions. As practitioners, we need 
to consider the vulnerability of our 
clients or their witnesses in earnest, 
make sure that we have brought the 
issue to the attention of the court 
at the earliest opportunity, and 
insist (politely) that the court uses 
its powers to ensure that the best 
evidence is heard. 

To my mind, this means that as from 
6 April, our justice system will just 
get a little bit fairer. 

Jonathan Wheeler is managing 
partner of Bolt Burdon Kemp and 
Past President of APIL (2015-2016)

The reforms that are being ushered 
into our Civil Procedure Rules 
on 6 April are the culmination of 
years of campaigning by APIL and 
others to make the court room a 
safe space for vulnerable parties 
and witnesses. The idea is to 
enable everyone who is required 
to give evidence in court to give 
their best evidence. I had no idea, 
however, that what APIL and others 
were calling for would need such 
comprehensive reform: The re-
writing of the overriding objective no 
less, and a widening of the definition 
of proportionality. 

The start (for me)

My personal interest in this area 
came with representing survivors 
of child abuse. I saw some frankly 
shocking examples of poor practice 
in our courts which stirred the 
campaigner in me: 

• At a High Court trial, my 
client – a young man with a 
psychiatric history as a result of 
years of abuse as a child - was 
viciously cross examined over 
his recollection of events, and 
repeatedly accused of lying, while 
the judge looked on passively.

• In another case, a female client was 
allowed to be cross examined by the 

defendant who was unrepresented 
and had previously been convicted 
of sexually assaulting her. 

• Perhaps the most alarming was 
a case where the defendant 
admitted that my clients had 
been abused by their teacher. 
The case turned on limitation, 
causation and quantum. 

However, the judge insisted my 
clients give evidence in open court 
as to the detail of their abuse, 
even after defence counsel rose to 
explain this was unnecessary as 
the allegations were admitted. The 
judge then peppered my clients’ 
testimony with asides which 
suggested he did not feel that the 
abuse was at all serious. 

• On top of these scenarios, I cannot 
count the number of times when a 
client has instructed me to accept 
a low offer against advice, just 
to avoid the experience of giving 
evidence in court. 

Vulnerability is not of course the 
preserve of abuse victims alone. 
As personal injury practitioners, 
the majority of our clients will have 
suffered some degree of trauma and 
many will be vulnerable either as a 
result of the issues over which they 
are litigating, or other pre-existing 

problems; which is why these 
reforms are so vital.

The journey 

In June 2014 I met Felicity Gerry 
QC for the first time, a fellow 
speaker at APIL’s child abuse 
conference. She shared my view 
that the civil courts needed 
shaking up to accommodate 
vulnerable witnesses, just as the 
criminal jurisdiction had recently 
established ‘ground rules hearings’ 
in a 2013 update of the Criminal 
Procedure Rules. Way back, 
the Youth Justice and Criminal 
Evidence Act 1999 had already 
introduced the concept of putting 
in place ‘special measures’ for 
vulnerable witnesses, such as 
allowing witnesses to give evidence 
from behind a screen, or in private, 
or by live video link, or even have 
their testimony pre-recorded. 

There was also a ban on 
unrepresented defendants cross 
examining prosecution witnesses 
in cases involving alleged sexual 
offences, and a rule allowing the 
use of intermediaries to facilitate 
understanding and the giving of 
evidence. Ground rules hearings 
were an opportunity for the court 
to assess whether any witness at 

Jonathan Wheeler reflects on the campaign to protect vulnerable witnesses
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This article considers the potential 
tortfeasors and the causes of action to 
which concussion injuries may give rise. 

One of the interesting features about 
concussion claims is that so many 
principles of personal injury law crop 
up. To list some, but certainly not 
all: issues around limitation; date of 
knowledge; jurisdiction; establishing 
whether a duty of care exists; 
consent; contributory negligence; 
volenti; indivisible injuries and 
material contribution; provisional 
damages, among many others, are 
all likely to arise when looking at 
concussion cases.

So these cases are very interesting 
from a professional point of view; 
but there are numerous rabbit 
holes into which we can disappear. 
Therefore, this article will touch on 
some of these issues and features 
simply to introduce them as subject 
areas for exploration and further 
consideration. Predominantly, this 
article defaults to talk about elite 
rugby, but much of the analysis and 
commentary will be applicable to 
concussions arising in other sports 
and at all levels of those sports. 

The three potential tortfeasors that 
will be looked at are:

• Governing bodies

• Individual clubs

• Medical professionals

Governing bodies

Kicking off with the governing 
bodies who determine how a sport 
is governed; they will set the rules 
of the game and how those rules 

are applied and modified; they will 
act as a disciplinary body; and they 
will invest in and promote the sport. 
As such, governing bodies have a 
significant say in the commercial 
activities of participants in the sport, 
and it is that commercial relationship 
that begins to confer a duty of care.

Once a duty of care per se has been 
established, a Court will have to 
determine when it is reasonable for 
advances in medical understanding 
of concussion to be carried across 
to governing bodies, such that 
a legal obligation is created. A 
determination on that date will 
provide a point in time where it 
is deemed reasonable to expect 
steps to have been taken - through 
adjustments in the rules of the 
game - to limit the likelihood of 
players suffering short- and long-
term injuries. 

But amending the rules of the 
game only goes so far in governing 
bodies discharging their duty. The 
effectiveness of the steps taken will 
need to be established, as will the 
governance of the implementation 
of said steps. If clubs flout the rules, 
there must be a means through 
which those who fall under the 
auspices of the governing bodies can 
be challenged and held accountable. 

There are numerous examples where 
spectators have witnessed a head 
injury occur in a game, only for the 
player to be sent back out onto the 
pitch; and in these circumstances, 
scrutiny falls on those who were 
involved in the incident itself, 
but also the governing bodies to 
demonstrate that the policies and 

protocols are effective and being 
implemented appropriately.

Individual clubs

In relation to individual clubs, the long-
established common law and statutory 
duties conferred on employers in 
relation to their employees are all 
relevant when assessing concussion 
injuries sustained by players. 
Employers must ensure that:

• A safe system of work exists

• Proper training is provided and 
undertaken

• Fellow employees are competent

• The right equipment is provided

• A safe system of work is adopted

In a claim against a club, there will 
be no issue establishing that a duty 
of care exists, and the rubric for 
assessing whether that duty has 
been breached is long established; 
causation of the injury itself is also 
likely to be straightforward, but 
the defence that will invariably be 
advanced is that the player willingly 
placed him or herself in the way 
of harm - and thus, that voluntary 
assumption of risk precludes a claim 
being brought.

Further, while clubs will advance 
defences against the players 
themselves, the contractual 
arrangements with medical teams will 
also have a significant bearing on how 
claims proceed and who is found liable.

Medical professionals

If either or both of the club doctor and 
physiotherapist are employed by the 

club, then the club is vicariously liable 
for their actions. If the medical services 
are provided under an independent 
contract, then the doctor and / or 
physiotherapist will be a defendant in 
their own right. Once the contractual 
relationship is determined, liability will 
of course be determined by the way 
in which concussions were managed 
by the medics. Were the assessments 
accurate? Were the return to play 
protocols adhered to? What are the 
consequences of any errors?

Some consequences will be 
immediately evident – such as 
returning someone to play too soon, 
resulting in a subsequent concussive 
injury that prolongs the player’s 
recovery, or even curtails their career. 
However, there can also be longer 
term, cumulative and indivisible 
consequences, such as dementia.

Also worthy of note when assessing 
the actions of the medical team 
is that provision of medical care 
is provided under very different 
dynamics within a club or sporting 
environment. Within a GP practice or 
a hospital setting the sole focus is, or 
at least should be, the patient’s best 
interests. However, compare that to 

a sporting environment, where the 
focus of the leadership team and the 
head coach specifically is to win a 
particular game and to have the best 
players on the pitch to do so. 

It is not inconceivable that decisions 
that are deemed best for the team 
may conflict with the best interests 
of the player. However, regardless 
of the differing environments and 
dynamics for sports doctors, the 
standard of care that is expected 
is the same, and the medics will 
still be assessed under the Bolam 
principle. Falling short in provision 
of treatment will not be defensible 
through a submission that such 
medical care was provided outside 
of a typical medical setting.

Conclusion

It should also be kept in mind that 
players sometimes need protecting 
from themselves. 

Daniel Goldberg wrote an article 
in 2008 entitled ‘Concussions, 
professional sports, and conflicts of 
interest’ and, among other things, 
it confirmed what we all witness 
when watching most levels of sport, 
but particularly the elite level: that 

players will not leave the field of play 
of their own volition, and particularly 
in the context of a head injury. 

The consequence of this is that it 
creates more of an onus on all those 
who have responsibility for player 
welfare to, firstly, remove the player 
from the field of play. And secondly, 
to manage the return to play in a way 
that allows the player to recover from 
the head injury that has occurred.

There has been an improved focus 
on player welfare in recent years, 
and significant strides  have 
been made in education around 
concussion. This progress is 
essential to ensure that grass roots 
rugby continues to flourish, and 
that players of all ages are safe. 
Preserving the game and protecting 
the players must go hand in hand. 

Ian Christian is a partner at Irwin 
Mitchell. This article is based on an 
Outer Temple Chambers and Irwin 
Mitchell seminar on 16 February; 
see https://www.outertemple.
com/2021/02/webinar-recording-
preserve-the-game-protect-the-
players-concussion-and-liability-
in-sports-law/
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Since 1 October 2020 there has been a 
new Precedent in town. Brought to life 
by the Civil Procedure (Amendment 
No. 3) Rules 2020, Precedent T was 
accompanied by a clarification and 
consolidation of the previous rules on 
revising a costs budget. 

Since its inception in April 2013 the vast 
majority of lawyers have slowly become 
used to budgeting (although whether 
they like it or not is a different story), 
although a not insignificant portion 
of those lawyers classed budget 
management at an end once the budget 
had been agreed or approved. While 
the rules regarding revising budgets 
and significant development have also 
been around since April 2013 and the 
inception of the costs management 
regime, these were perhaps not seen 
as as important by lawyers as the 
initial budgeting stage (that being the 
preparation of the Precedent H and 
the agreement or approval of it). It is 
not really until the past couple of years 
that lawyers have become alive to the 
need to revise their budgets, but even 
then, the levels of engagement were not 
really what they should have been.

Perhaps that is why the Civil Procedure 
Rule Committee decided that a change 
to the rules was required, bringing the 
need to revise budgets wherever there 
has been a significant development 
to the forefront of litigators’ minds. 
Despite having only been in force for 
five months at the time of writing, this 
aim of the 1 October 2020 amendments 
does seem to have been successful; we 

at PIC have noticed a marked increase 
in the number of practitioners coming 
to us with queries about whether they 
need to revise their budget.

Probably the biggest catalyst in this 
is that now a party ‘must’ revise 
their budget where there has been a 
significant development, as opposed 
to the previous wording of ‘shall’. 
The provision of specific steps that 
must be taken when seeking to 
revise a budget and the obligation to 
present the revised budget by way of 
Precedent T have also no doubt played 
a part in the rise in participation rates 
in this area of costs management.

Precedent T

This new Precedent T is a welcome 
addition to the extensive precedents 
family, and already its use has 
proven to simplify the presentation 
and explanation as to what is being 
revised, where, and for what reason.

Prior to the Precedent T, budget 
revision was the wild west of the 
costs management process, that last 
untamed (and uncivilised) frontier. 
No two revision documents were the 
same, which not only made it difficult 
for the parties to understand each 
other’s revised budgets, but also 
almost guaranteed a confused, and 
therefore likely an irritable, judge. 
But Precedent T now gives everyone 

a uniform document to work with that 
all practitioners should be familiar 
with, making preparing a revised 
budget, negotiating it and dealing 
with it at any hearing a much more 
straightforward matter. 

In practice, and having dealt with a 
number of Precedent Ts since it was 
introduced last year, it is much easier 
and quicker to consider the opposing 
party’s revised budget; and in addition, 
gone is the need for that phone call to 
the other side asking ‘please explain 
this indecipherable document to me’.

Perhaps most importantly, judges 
are not now expected to try and get 
their heads round a multitude of 
different versions of revised budgets, 
and can take comfort in the fact that 
they will easily be able to ascertain 
the levels of and reasons for any 
revisions to a budget. Most judges 
appear comfortable interpreting the 
Precedent T, which has made budget 
revision hearings much less fraught, 
and easier for everyone involved.

As of yet, there do not appear to be 
any major issues with or criticisms 
of the Precedent T, and although 
only five months into its existence, 
most who use it find it a simple and 
straightforward document to get to 
grips with.

Also welcome is the provision of what 
steps must be followed when revising 
a budget, and in what order. Prior to 
the new rules, there were differing 

CPR changes have brought order to budget revision
OUT OF THE WILD WEST

approaches; some applied to the Court 
for permission to revise their budget 
before actually revising it, some 
applied to the Court attaching their 
revised budget but before the revised 
budget had been sent to the other 
side, and others attempted to agree 
their revised budgets with the other 
side before applying to the Court.

The new rules provide that a revised 
budget must be submitted ‘promptly’ 
to the other party, and subsequently 
to the court with an explanation of the 
points still in issue, if any. This has 
clarified the position as to whether an 
application had to be made to the Court 
first before serving on the other side.

The fact that both parties now must 
serve on each other before involving 
the Court has perhaps resulted in 
more revised budgets being agreed 
than previously, as the parties now 
necessarily have to discuss and 
negotiate before applying to the Court. 
This is beneficial for both sides, who 
each achieve a satisfactory outcome in 
their eyes, and saves the time and costs 
in having to deal with this at a hearing.

Costs incurred since the last budget

The clarification that all costs incurred 
since the first approved budget are 
to be treated as estimated for the 
purposes of a revised budget has also 
put a stop to any arguments as to 
what should happen to those costs. 
This dispute previously arose due to 
the technical conflict with the old PD 
3E para 7.4 (now CPR 3.17(3)(a)) which 
provides ‘the court may not approve 
costs incurred before the date of any 
costs management hearing’. 

The clarification was recognised 
and applied in BDW Trading Ltd v 
Lantoom Ltd [2020] EWHC 2744, a 
case heard just two weeks after the 
new rules came into force, where Mr 

Justice Kerr found the first Costs 
Management Order (CMO) ‘marked the 
boundary between incurred costs and 
estimated costs. Costs incurred after 
[that CMO] remain “estimated”, under 
the regime, even if the money has 
already, as at now, been spent’.

There was previously much contention 
over how the costs incurred since the 
CMO should be treated, as seen most 
notably in Sharp v Blank [2017] EWHC 
3390 where ‘The headline issue on the 
law as between the parties concerns 
whether on an application to the court 
to approve revisions to a budget, the 
court has any power at all to approve 
costs that have been incurred by the 
date of the hearing’.

The Court, after receiving extensive 
submissions from each side, decided 
‘costs which have been incurred 
since the date of the last agreed 
or approved budget that relate to 
significant developments are, for the 
purposes of revision, placed in the 
estimated columns of the revised 
Precedent H in one or more phase’.

Despite the decision in Sharp, there 
was still no certainty over how either 
the other side or the Court would 
approach such costs. The clarification 
in CPR 3.15A has therefore now put an 
end to such arguments, and has meant 
negotiations between parties now 
concentrate on the reasonableness 
and proportionality of the additional 
costs being sought, rather than 
satellite arguments as to whether costs 
already incurred should be included in 
the revised figures being sought or not.

Oppressive behaviour

While most of the changes have been 
a consolidation and clarification 
of the existing rules, there is one 
provision which, while not entirely 
brand new, has certainly been given a 

promotion from the guidance notes to 
the Practice Direction, at paragraph 
13. This provides that ‘any party may 
apply to the court if it considers that 
another party is behaving oppressively 
in seeking to cause the applicant to 
spend money disproportionately on 
costs and the court will grant such 
relief as may be appropriate’.

This provision is within the costs 
management rules, but it appears from 
the wording that a party can apply to 
the court at any point, not just at a 
Costs Management Conference or when 
revised budgets are being considered. 
‘Oppressive behaviour’ is not defined, 
nor is there any guidance as to what 
behaviour would be considered 
‘oppressive’, nor how this differs from 
‘misconduct’ under CPR 44.11. Similarly, 
there is no guidance as to what an 
‘appropriate’ sanction may be.

I have not yet experienced any such 
application, nor have any of my 
colleagues, whether pre- 1 October 
2020 when this was contained in the 
less familiar Guidance Note, or post- 1 
October 2020. It therefore remains to 
be seen what effect the ‘promotion’ of 
this provision will have, if any.

Verdict

Overall, the changes brought about by 
the 1 October 2020 amendments, and 
most specifically the Precedent T, have 
been a welcome change in practice, 
and have definitely served to simplify 
and clarify the budget revision process, 
which benefits both sides, the Court, 
and saves time and costs. The CPRC 
does sometimes get berated when 
amendments are made, and unforeseen 
problems do tend to crop up when new 
rules are put into practice, but so far 
there appears little to criticise.  

Michelle Walton is a solicitor advocate 
at Partners in Costs; www.pic.legal
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Marriage can be difficult at the best 
of times; and life changing injuries 
and the stress of an accident or 
clinical error can certainly increase 
the chances of marital breakdown. 
It is not difficult to see how head 
injuries, in particular, can contribute 
to relationship woes. 

Practitioners acting for the injured 
spouse should carefully consider 
protective measures in respect of the 
compensation in the event of divorce 
or dissolution of a civil partnership. 

The key factors 

Firstly, it is important to 
understand the family court’s 
treatment of damages within the 
context of a divorce. 

The family court has a wide 
discretion and extensive powers 
when determining the division of 
assets; it will look beyond legal 
ownership or entitlement and must 
consider all the circumstances of the 
case, with first consideration given 
to any child of the family.  

The starting point is the factors set 
out in Matrimonial Causes Act 1973, 
Section 25:

‘The court shall in particular have 
regard to the following matters -  

‘(a) the income, earning capacity, 
property and other financial 
resources which each of the parties 
to the marriage has or is likely to 
have in the foreseeable future;

‘(b) the financial needs, obligations 
and responsibilities which each of the 
parties to the marriage has or is likely 
to have in the foreseeable future;

‘(c) the standard of living enjoyed by 
the family before the breakdown of 
the marriage;

‘(d) the age of each party to the 
marriage and the duration of the 
marriage;

‘(e) any physical or mental disability of 
either of the parties to the marriage;

‘(f) the contributions which each of 
the parties has made or is likely in 

the foreseeable future to make to 
the welfare of the family;

‘(g) the conduct of each of the 
parties, if that conduct is such that 
it would in the opinion of the court be 
inequitable to disregard it;

‘(h) the value to each of the parties 
to the marriage of any benefit … 
which, by reason of the dissolution or 
annulment of the marriage, that party 
will lose the chance of acquiring.’

It can be seen that the legislation 
specifically directs the court to 
have regard to an injured party’s 
physical or mental disability and 
‘needs’, both income and capital, 
which will include housing needs, 
but also any needs that stem 
from the injury, such as specialist 
equipment or care. 

Against this, the court has to also take 
into consideration the ‘needs’ of the 
other spouse, who may end up as the 
primary carer of the child or children 
of the family. The court undertakes 
a balancing act when considering all 

Sital Fontenelle on protecting a client’s PI compensation in the event of divorce 
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the factors; a task that is made all the 
harder if there is not enough capital to 
meet competing needs. 

When looking at the resources of 
each of the parties to the marriage, 
the court will take into consideration 
the compensation received by the 
injured spouse; the legislation is clear 
that this will also include ‘resources’ 
that a party is likely to have in the 
foreseeable future. Therefore, the 
receipt of compensation after the 
divorce has been finalised will not 
automatically be excluded from 
the pot, although timing of the 
payment and indeed the injury will 
be a consideration when looking at 
whether the fund is matrimonial or 
non-matrimonial in nature.

What is a non-matrimonial asset, 
and why is the classification 
important? Generally speaking, the 
family court’s starting point is that 
assets that are matrimonial will be 
shared equally between the parties 
on divorce. This is not the case with 
assets that are non-matrimonial. 

There is no clear definition of a 
matrimonial or non-matrimonial asset, 
and there is no automatic assumption 
that damages are non-matrimonial 
in nature. For example, the part of 
the damages which forms the loss 
of earnings could be classified as 
matrimonial in nature, and therefore 
shared equally between the parties. 
Damages used to fund a family home, 
which is often considered the central 
asset in the case, or intermingled with 
assets built up during the marriage, 
may be difficult to classify as non-
matrimonial. 

If at all possible, the court will avoid 
‘invading’ non-matrimonial assets 
or assets that are earmarked for 
specific medical and care needs, but 

ultimately needs (especially where 
there are children) will take priority.

The Court of Appeal case of 
Wagstaff v Wagstaff [1992] 1 WLR 
320 deals with the treatment of a 
large sum of damages awarded to 
the injured spouse. 

The husband was involved in a 
road traffic accident that left 
him paraplegic. The question for 
the appeal court was how those 
damages should be treated in the 
wife’s application for financial claims 
after a decree of judicial separation. 

The part of the damages 
that forms the loss of 
earnings could be classified 
as matrimonial in nature

 

This was an eight-year marriage, 
with two children from the wife’s 
previous marriage, whom the 
husband treated as children of the 
family. The Court of Appeal awarded 
the wife part of the funds. 

Butler Sloss LJ made clear ‘…
the capital sum awarded is not 
sacrosanct nor any part of it secured 
against the application of the other 
spouse’, adding that each case must 
be determined on its own facts.  

The size of the damages and the 
heading under which the damages 
are awarded will be a factor, together 
with all the other Section 25 factors: 
‘There may be instances where the 
sum awarded was small and was 
specifically for pain and suffering, 
in which case it would be unsuitable 
to order any of it to be paid to the 
other spouse. In some cases, the 

needs of the disabled spouse may 
absorb all the available capital, such 
as the requirement of residential 
accommodation.’  However, ‘needs’ 
will always trump the other factors. If 
the non-injured spouse’s needs, such 
as housing, cannot be met without 
recourse to the compensation, the 
court will transfer part of the funds, 
as required. 

In Mansfield v Mansfield (2011), the 
Court of Appeal allowed a ‘Mesher 
Order’ – essentially a charge to 
be secured on the house that the 
non-injured spouse would purchase 
using part of the compensation 
funds. When those funds were no 
longer required (when the twins of 
the family reached the age of 18) 
they would be returned to the injured 
spouse. This is an example of the 
courts reflecting the origin of the 
capital into the settlement. 

Protective measures

While it is not possible to exclude the 
compensation from the asset pot to 
be divided upon divorce, there are 
protective measures that you can 
consider early on with your client to 
minimise the impact of divorce. 

The success of these measures 
depends on the circumstances 
of the case, and the availability 
of other assets to meet the non-
injured party’s reasonable needs. 

Prenuptial agreements 

While they may not be considered 
romantic, there has been a significant 
increase in the uptake of prenuptial 
agreements over the past ten years, 
since the Supreme Court’s decision in 
Radmacher v Granatino (2010). 

As the law currently stands, 
prenuptial agreements are not 
legally binding in England and 
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Wales, but they are one of the 
circumstances of the case. 

In the case of Radmacher, the 
Supreme Court held that the court 
should give effect to a prenuptial 
agreement that was ‘freely entered 
into by each party with a full 
appreciation of its implications, 
unless in the circumstances 
prevailing, it would not be fair to hold 
the parties to their agreement’.  

Recent case law following on from 
that decision means that judges 
are now likely to uphold or attribute 
significant weight to a prenuptial 
agreement, so long as that test 
is met. The burden will be on the 
party seeking to depart from the 
agreement to demonstrate why it 
should not be upheld by the court.   

The court will uphold an agreement 
that is fair and reasonable under 
the law, and meets the needs of the 
parties, including any children of 
the family. 

Where the prenuptial agreement is 
not deemed fair (ie. does not meet 
the needs) the court will usually not 
completely disregard it, but will add 
to it as necessary in order to rectify 
the shortfall. 

Beyond the advantage of 
protecting the compensation, 
prenuptial agreements are also 
a mechanism for saving costs 
and avoiding the risk of litigation. 
Consideration should also be given 
to entering into a post-nuptial 
agreement, which is like a pre-
nuptial agreement but is entered 
into during the marriage. 

Trusts 

Trusts set up to hold damages received 
by a claimant in a personal injury or 
medical negligence case can still be 
taken into account when determining 
the division of assets upon divorce.

If a trust is a nuptial settlement (ie. it 
has some connection to the marriage) 
it will be considered on divorce. 
The definition is wide, and can even 
include trusts set up prior to the 
marriage. The family court has the 
power to vary a nuptial settlement so 
that assets can be deployed for the 
benefit of the non-beneficiary spouse 
and the children of the family. 

Where a trust is not considered a 
nuptial settlement, it can still be 
considered a resource. The court 
will wish to know the extent to which 
the trust has been a resource to the 
injured spouse in the past (keeping 
a close eye on income and capital 
distributions, loans, life interests 
in property and any other benefits 
enjoyed by the beneficiary). 

A history of regular distributions 
to a divorcing beneficiary will paint 
a picture for the court that can 
conclude that these distributions 
will continue, despite indications 
from the trustees to the contrary. 

The purpose of the trust, the 
long-term objective and the 
circumstances under which the trust 
came about will be an important 
consideration for the court. 

The court will wish to examine the 
breakdown of the damages; for 
example, it will be easier to argue 

that the court should not invade the 
trust assets if they were allocated 
for cost of care which forms a part 
of the beneficiary spouse’s needs, 
as opposed to the funds received for 
general damages. 

Ultimately, ‘needs’ will trump the 
other factors, and so the court will 
not hesitate to make an order that 
will force part of the funds held in 
a trust to be paid to the beneficiary 
spouse in order to make payment to 
the non-beneficiary spouse, if it has 
the power to do so. 

Structure of settlement  

In some instances it may be 
beneficial for the injured spouse to 
receive ongoing periodical payments 
rather than a lump sum. 

In settlement meetings, it is helpful 
to think about structure as well 
as the heads of damages, with a 
preference for specific items such 
as funds for adapting a property, 
or specialist equipment such as 
wheelchairs, rather than for loss 
of earnings and pain and suffering, 
which is susceptible to invasion. 

Early advice from a specialist family 
lawyer is crucial to consider creative 
solutions, even in cases where 
the marriage appears to be built 
on a solid foundation. The rate of 
divorce is increasing every year, and 
unfortunately life changing events 
add to the possibility of relationship 
breakdown. 

Sital Fontenelle is a partner in the 
family and divorce law team at 
Kingsley Napley



April 2021   |   PI Focus

22 23

In March 2015, Simon Stevens, 
Chief Executive of NHS England, 
announced a major review of 
maternity services as part of 
the NHS Five Year Forward View. 
Baroness Julia Cumberlege was 
asked to independently lead the 
review to assess maternity care 
provision at the time, and consider 
how services should be developed to 
meet the changing needs of women 
and babies.

The terms of reference for the review 
were wide ranging, to encompass 
the future shape of modern, 
high quality and sustainable 
maternity services by taking 
account of international evidence 
and making recommendations 
on safe and efficient models of 
maternity services. Central to the 
considerations within the review 
was the role of clinical negligence 
litigation in the provision of 
maternity services within the NHS.

At the time the review was 
commenced, maternity care cost 
the NHS around £2.6 billion, and 
35% of all clinical negligence 
claims were for obstetrics. The 
total cost of maternity clinical 
negligence cover for the same 
period was £482 million, 20% of 
the total NHSR budget.

Baroness Cumblerledge produced 
her Better Births report in 2016, with 
a proposal of a Rapid Resolution and 
Redress Scheme. The Department of 
Health undertook a consultation into 
the scheme in March 2017. 

In April 2017, while this consultation 
was taking place, the NHSR 
introduced the Early Notification 
Scheme and in 2018, following the 
Health Secretary’s maternity safety 
strategy - a concurrent scheme run 
by the Healthcare Safety Investigation 
Branch (HSIB) was introduced. 

March 2020 saw a number of further 
reports published, including the 
Better Births progress update and 
the Each Baby Counts report. This 
was followed by the investigations 
into the East Kent Maternity 
services and the independent 
investigation chaired by Bill Kirkup. 

The independent investigations 
into East Kent, Shrewsbury and 
Telford Hospitals NHS Trust, and the 
University Hospitals of Morecambe 
Bay NHS Trust triggered the July 
2020 Health and Social Care 
Committee inquiry into maternity 
safety, chaired by Jeremy Hunt. 

Sixty-seven formal responses were 
submitted to the Health Select 

Committee’s consultation. These 
responses came from a wide range 
of stakeholders involved in different 
aspects of maternity services. This 
article does not seek to summarise 
and re-state those responses. 
Instead, it picks up four key themes 
that arise from representing families 
who have been involved in litigation 
arising from complications at birth, 
and looks at one of the central 
considerations of the review, which is:

‘Whether clinical negligence and 
litigation processes need to be 
changed to improve the safety of 
maternity services and explore the 
impact of blame culture on learning 
from incidents.’

Learning from mistakes

What does litigation tell us that 
could help maternity services? 
Given the human and financial 
cost of birth injury cases, learning 
lessons from these events is an 
absolute imperative. When analysing 
the claims that are pursued, 
they generally fall into two broad 
categories:

• Firstly, where there has been an 
error in interpreting the CTG trace, 
possibly associated with a failure 
to seek or to receive senior input:

• And secondly, delays and 
difficulties in the second stage 
of labour resulting in a failure or 
a delay in moving to instrumental 
delivery or c/section. And, again, 
possibly associated with a failure 
to seek or receive senior input.

While categorising the claims in 
this way overly simplifies a lot 
of the complexities involved, it 
does highlight that significant 
reductions in claims could be 
achieved through training and 
resourcing. Sadly, this isn’t an 
earth shattering revelation. The 
need for improved training and 
resourcing has been identified 
for as long as claims have been 
pursued and data collected. 

This point is really best expressed by 
AvMA in its response to the Health 
Select Committee’s consultation:

‘The fact that the same causative 
factors have been seen repeatedly 
in maternity claims over the past 
30 years highlights a failure to 
utilise the potential learning from 
litigation; but also recognising that 
the problem goes deeper, in that it is 
a broader issue outside of litigation, 
around how patient safety issues are 
addressed more generally. 

‘Those same factors were 
highlighted in the CESDI reports 
from the early 1990s when looking 
at avoidable factors in relation to 
stillbirths and neonatal deaths. 

‘For example, the interpretation of 
CTG traces has continued to factor 
in birth injury claims over many 
decades, and yet we know that the 
problem still exists in maternity 
units today.’

While it can be disheartening to 
consider how long there has been 

a spotlight on this issue, it should 
also strengthen our resolve to 
remain focussed on what is clearly 
the right area, and keep striving 
for solutions. 

Towards this end, in September 
2017, NHS Resolution published its 
thematic review of NHSR data on 
‘Five years of cerebral palsy claims’ 
which identified recurring themes, 
and chief among them was CTG 
monitoring and staff competency 
and training.

All stakeholders have, therefore, 
identified and acknowledged the 
importance of CTG interpretation 
and training; and yet we know from 
the ten-year analysis undertaken 
in the NHSR 2017 report that the 
number of birth injury claims 
remains static, and thus we are 
not making sufficient progress 
in training in this area to effect a 
decrease in case numbers.  

Resourcing is the other 
overarching point, and this is of 
course far more complex than the 
single word might suggest. 

There are macro-economic, fiscal 
considerations as well as competing 
demands for budget within 
individual trusts. But a focus on 
resourcing should not just be about 
increasing headcount. 

There is undoubtedly a need for 
an increase in staff numbers in 
maternity units, but the culture and 
dynamics of how units operate also 
have a big part to play.

‘Fear of litigation’

In consideration of the culture and 
dynamics at play, does the fear of 
litigation drive defensive medicine, 
and a fear among clinicians that 
affects their practice? 

In truth, claims are not brought in 
circumstances where clinicians 
feared making a wrong move or 
opted for a cautious approach when 
they should have done more. The 
Bolam test that must be satisfied 
for a claimant to establish breach of 
duty is a high bar to clear. A claimant 
must demonstrate that no other 
reasonable practitioner would have 
acted in the same way. 

So if it is not the standard of care 
applied by the Courts that is in 
question, what is meant when ‘fear 
of litigation’ is referenced? In going 
some way towards answering this, 
HSIB have said that:

‘Many staff still fear that they will be 
individually blamed for errors, and 
they too can experience significant 
psychological harm when involved in 
a patient safety incident’.

So it is important to understand 
that when ‘Defensive Medicine’ is 
referred to, it is often about how 
Trusts react and how clinicians 
will, or will not, be supported. 
And this internal concern in turn 
influences the response to adverse 
incidents and how staff engage 
with families when things have 
gone wrong.

Specialist solicitors

But when things do go wrong and a 
family ends up contacting a solicitor, 
it is important that families are 
represented by specialist solicitors 
who can reassure them as to what 
lies ahead.

It certainly is not the case that 
every family who contacts a 
solicitor will be able to pursue a 
claim. A lot of claims that have 
no merit will be filtered out with 
an initial phone call, thus saving 
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record at all; or that other properly 
matched components were 
available, with good track records. 
A few conceded that, if they had 
been given this information, 
they would have followed their 
surgeon’s advice regardless. We 
abandoned those claims.

We brought claims against the 
surgeons and their trusts: (1) 
in negligence for carrying out 
this practice (2) in negligence 
for failing properly to warn their 
patients and obtain their fully 
informed consent (3) under the 
Consumer Protection Act, as 
we alleged the surgeon was a 
producer of a new device when 
he combined the stem of one 
company with the head of another. 

We also sued the component 
manufacturers, under the CPA, 
due to poor outcomes and 
inadequate product information.  

A few other firms took on cases 
that were similar to ours, but not 
the same. I believe most other firms 
abandoned those claims in 2018.

The group of claims was, against 
our arguments, stayed in March 
2016, pending the outcome of the 
DePuy Pinnacle product liability 
group action. After the failure of 
that claim, we reconsidered our 
position, discontinued the product 
liability allegations and pressed 
on with the negligence claims, 
now with a group of 26 claims. The 
stay was lifted in November 2018.  

We served amended particulars 
in January 2019 and received 
defences in December 2019. 
Liability was firmly denied.  

The defendants argued (1) mixing 
brands was commonplace (2) the 
manufacturers actually authorised 
these combinations (3) there was 
no duty to tell the patients of the 
mismatch or lack of track record 
and (4) most patients would have 
made the same decision even if 
informed differently.  

We served replies in spring 2020, 
disputing all issues raised in the 
defences.  

In summer 2020, all defendants 
agreed to take part in a mediation, 
which took place online with 
mediator Alan Jacobs, in November 
2020. The mediation lasted 10 hours. 

The outcome of the private cases 
(MPS) are confidential, but I can 
say that the parties came to 
satisfactory confidential terms 
that resolved their dispute. All NHS 
claims were settled.  

The case involved very complex 
issues of fact; of legal argument 
regarding consent and, particularly, 
causation; with highly technical 
issues of engineering and corrosion 
science.  We were arguing about 
conversations that had taken place 
as long ago as 2003 in some cases, 
and the medicine was novel, and 
many issues were quite unknown.  

Client management was sometimes 
difficult, particularly at the end, in 
trying to obtain instructions ahead 
of a mediation at which we knew we 
would be given global settlement 
offers for the whole group, for 
damages and costs combined.

Leading counsel had been 
Christopher Gibson QC.  He retired 
in summer 2020 and was replaced, 
for the mediation, by Adrian 
Hopkins QC. Eloise Power was 
involved from start to finish.

Jarman v Brighton and Sussex 
University Hospitals NHS Trust 
[2021] EWHC 323 (QB) 

Judgment: 18 February 2021

Jason Coppel QC sitting as a 
Deputy Judge of the High Court

Cauda equina syndrome; breach of 
duty and causation rejected

Pleaded at £2.3 million.

On 17 February 2015, the 
claimant Sarah Jarman suffered 
a right side and central L5-S1 

CASE NOTES

Combination MOM Hip 
Prosthesis Claims

Group action; metal-on-metal 
hip prosthesis; mixing of heads 
and stems; bone and soft tissue 
damage due to metal debris 

Richard Starkie, partner at Pryers 
in York, summarises a recent group 
of claims brought by the firm:

In 2012, I read an article in the 
orthopaedic press about some poor 
results with a particular combination 
of metal-on-metal head and cup, 
used with a particular stem. These 
involved the Birmingham head and 
the Finsbury Adept head, with the 
Zimmer CPT stem.  

The heads were some of the best on 
the market; so was the stem.  At an 
orthopaedic conference I attended 
shortly thereafter, I learnt that mixing 
heads and stems, from different 
companies, should not be done.

We already had a few clients who 
were patients of this centre, who 
had instructed us as we were 
looking into MOM hip claims 
generally.  Over the past ten years 
we have run about 500 such claims, 
a mixture of product liability and 
clinical negligence claims.

We looked into this further and 
established that this combination 
of heads and stem actually had 
terrible results, worse than almost 
any of the other (pretty disastrous 
in themselves) MOM hips.  They 
were failing by corrosion of the 
body of the stem, inside the femur, 
causing an adverse reaction to 
metal debris, leading to severe 
damage to bone and soft tissue. 
We found that these combinations 
were used largely in two centres.  

We eventually had 35 clients. 
We took detailed histories and 
discovered that none had been 
told that the combination of 
components was from different 
companies; that they were not 
designed or intended to go 
together; that they had no track 

Full reports of all cases listed are available on APIL’s 
website at www.apil.org.uk/legal-information-search 
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the client the time and stress of 
embarking on a claim at all. 

Similarly, some cases will be 
investigated, but the client will 
be advised that expert evidence 
indicates that there is unlikely to 
be a case to pursue. At which point 
the claim will be closed down, again 
reducing further client stress and 
without troubling the Trust / NHSR 
any further.

If there is a case to pursue, though, 
litigation is an adversarial process. 
It is a process that allows both 
sides to adduce detailed factual 
and expert evidence, and test that 
evidence throughout the preparation 
of the case and ultimately via cross 
examination at trial. 

The robustness of this process 
seeks to ensure that both parties 
have an equal footing in advancing 
their respective cases. However, 
an adversarial process does not 
have to be, and should not be, an 
aggressive process. 

Given the complexity of the 
evidence; the sensitivity of the facts 
in issue; the length of time many 
of these cases take; and the high 
sums of public money at stake, it is 
essential that the right arguments 
are explored between solicitors, but 
needless and costly interlocutory 
disputes are avoided. 

This is best achieved through 
specialists on both sides 
undertaking these cases and, once 
both parties are in a position to do 
so, seeking to resolve the claim at 
the earliest opportunity. 

Having a collaborative relationship 
ensures that cases progress at 
the right pace and as efficiently as 
possible, in order to produce the 
appropriate outcome for the case 
in question.

Families and their experiences

At the heart of any ‘case’ is a severely 
injured child with devastated 
parents, who are embarking on 
litigation that is daunting and 
emotionally draining. It is a huge time 
commitment on parents, who are 
already stretched and dealing with 
the reality of caring for a child with 
complex needs, with the associated 
demands on time for additional 
hospital appointments, and often 
seeking Local Authority assistance.

Clients are often confused by 
the different investigations that 
have been undertaken by Trusts 
following a birth injury. When 
families are coming to terms with 
being told that their child is brain 
damaged and unlikely to be able to 
do a lot of activities that are taken 
for granted, the families are being 
bamboozled by medical jargon and 
reference to a Serious Untoward 
Incident report being prepared; 
a Root Cause Analysis being 
undertaken; an Early Notification 
Scheme being initiated; and an HSIB 
investigation taking place. It can be 
utterly overwhelming. 

While all of the investigations are 
welcomed as an important part 
of responding to adverse events, 
it is not uncommon, sadly, to hear 
that families have approached 
solicitors because the complaints 
or investigation processes did more 
harm than good, and pushed the 
family to seek legal advice. 

As far as possible, supporting 
families through these processes 
would go a long way to improving 
families’ engagement with them, 
and probably reduce claims. While 
PALS goes some way to supporting 
families initially, is it time to 
consider a dedicated adverse events 
manager, akin to a police family 
liaison officer? 

This additional support would benefit 
the family when they are at their 

most vulnerable, and would help 
them to navigate their way through 
the various complaints systems. 
Someone in this role may also help 
the internal culture, to overcome the 
defensive medicine issues.

In conclusion, litigation is a last 
resort, and it is terrible for families 
to have to go through it. 

The primary focus must remain 
the reduction of adverse incidents 
in the first place. However, when 
they do occur, supporting families 
in the immediate aftermath is an 
important step. And, if litigation 
is necessary, specialist solicitors 
engaging collaboratively to 
achieve resolution of the case 
will benefit all involved - but 
especially the family who are at 
the heart of the case. 

Lessons must be learnt and fed 
back into the system. The challenge 
of implementing change and 
improvement remains, but for all 
those involved in medical negligence 
litigation, we must endeavour to 
improve the system and reduce 
adverse events.

Ian Christian is a partner 
and Shivi Nathan is a senior 
associate, both in Irwin Mitchell’s 
London medical negligence 
team. This article is based on 
an Irwin Mitchell seminar on 26 
February: see https://youtu.be/
sUHMvk2vghI
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over the trial of the CN Claim at 
the Royal Courts of Justice. 

Points of interest

This was a complex claim, which 
was persuasively presented by the 
claimant’s representatives.  

The Court heard from seven medical 
experts, all of whom confirmed 
that they would personally have 
arranged an emergency MRI 
scan, following the claimant’s 
presentation at the hospital.  

Despite this, the Court accepted 
the Trust’s case that the 
Orthopaedic SpR had acted in 
accordance with a reasonable and 
responsible body of opinion, when 
excluding CES and omitting to 
arrange an emergency MRI scan. 

The defendant Trust accepted that 
errors had been made within the 
claimant’s medical records.  

In particular, (i) following clinical 
examination, the recorded 
management plan was for an 
MRI ‘within the next few days’, 
and (ii) the MRI request form 
was mistakenly marked as being 
‘routine’ rather than ‘urgent’.  

Despite this, the Judge accepted 
the defendant’s argument that the 
phrase ‘within the next few days’ 
did not commit it to performing an 
MRI earlier than in fact occurred, 
and the mistake within the request 
form had no causative import. 

CPR r. 35.11 permits a party to rely 
on an expert report as evidence 
at trial, which has been disclosed 
by another party within those 
proceedings. In this instance, the PI 
claim, Part 20 claim and CN claims 
were all separate actions. As such, 
CPR r. 35.11 was not engaged.  

However, the claimant successfully 
applied to the Court for permission 
to rely on her employer’s expert 
reports and oral evidence at the trial 
of the CN claim, despite the fact 
that those experts had not been 
instructed within those proceedings.  

In granting the application, the 
Court relied on its general case 
management powers. 

In dismissing the CN claim, the Judge 
determined that the Orthopaedic 
SpR had been entitled to exercise 
his clinical judgment when excluding 
CES, in circumstances where 
there were no express guidelines 

disc prolapse at work. As a 
consequence, she developed 
cauda equina syndrome (CES). 

The claimant initially brought 
a claim against her employer, 
East Sussex County Council 
(‘the PI claim’). She then brought 
a separate claim against the 
defendant trust, arising from 
her attendance at Royal Sussex 
County Hospital on 3 March 2015 
(‘the CN claim’).  

The claimant alleged that the Trust 
was negligent in failing to promptly 
diagnose and treat her CES, by 
arranging an MRI within a few days 
of her presentation.  The Trust denied 
breach of duty and causation. 

At the time of the claimant’s 
attendance at hospital, she was 
reporting ‘very worrying symptoms 
[of CES] and lots of them’. She 
was assessed by an Orthopaedic 
SpR, who was unable to elicit any 
objective signs of CES.  A post-void 
bladder scan was also normal.  

As a result, the Orthopaedic SpR 
excluded CES and arranged an 
out-patient MRI scan in order to 
expedite treatment of back pain. 
Unfortunately, the subsequent MRI 
scan – performed some two weeks 
later – revealed that the claimant 
was, in fact, suffering from CES. 

The parties agreed that if 
an emergency MRI scan had 
been arranged, it would have 
demonstrated cauda equina 
compression at that time.  

The claimant’s employer 
subsequently brought a Part 20 
contribution claim against the 
Trust (‘the Part 20 Claim’). The 
employer’s allegations against the 
Trust largely mirrored those made 
by the claimant.

Before trial, the claimant settled the 
PI claim against her employer.  The 
employer eventually discontinued 
the Part 20 Claim against the Trust.

The claimant successfully applied to 
rely on the written and oral evidence 
of her employer’s neurosurgical and 
neurological experts, instructed 
within the PI claim, at the trial of 
the CN claim (Jarman v Brighton & 
Sussex University Hospitals NHS 
Trust [2020] EWHC 3238 (QB)).  

On 8 December 2021, Jason 
Coppel QC (sitting as a Deputy 
Judge of the High Court) presided 
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mandating an MRI scan for patients 
presenting with ‘very worrying 
symptoms [of CES] and lots of them’, 
but no objective signs. 

The judge further observed that: 
‘… it was common ground, and 
Mr Spilsbury [the claimant’s 
Orthopaedic expert] accepted 
during his cross-examination, 
that there is a trajectory towards 
increased numbers of scans, and 
that the threshold for scanning 
was, in general, higher in 2015 
than it is today…  

‘In other words, whilst the precise 
approach adopted would differ 
between clinicians, the evidence 
of CES would have to have been 
stronger in 2015 in order to justify a 
scan than it would have to be today. 

‘That serves to support the approach 
of not scanning a patient for CES 
who presented with symptoms but 
no signs of CES in 2015, even if there 
is a greater likelihood that such a 
patient would be scanned on an 
emergency basis today…’

The claimant’s Orthopaedic expert 
argued that an MRI scan should 
have been arranged within 48-72 
hours of presentation to hospital 
(rather than on an emergency 
basis of less than 24 hours).  

Under cross examination, Mr 
Spilsbury accepted that ‘I would 
agree there is no logic in delaying 
it and I wouldn't have delayed it’.

In rejecting Mr Spilsbury’s evidence, 
the Judge commented that: ‘… such 
is the oddity of his position that I am 
driven to accept the defendant's 
submission that Mr Spilsbury 
was guilty, to some extent at least, 
of framing his position to fit the 
claimant's primary legal argument…’

The parties' experts agreed that 
the main determinant of success 
of outcome of decompression 
surgery to relieve CES is the 
neurological condition of the 
patient at the time of surgery.

The claimant’s Neurosurgical expert 
(Mr Nicholas Todd) argued that if 
the claimant had been operated on 
within 48-hours, she would have 
had a ‘very good outcome’.  

However, under cross 
examination, Mr Todd accepted 
that ‘… once you have got beyond 
the 48-hour window in my opinion, 
we need to demonstrate, the 
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‘(c) The defendants created or 
significantly enhanced the risk that 
Mark Sewell would sexually abuse 
Mrs B by creating the conditions 
in which the two might be alone 
together through (i) Tony Sewell's 
implied instruction that she 
continue to act as his confidante 
(an instruction which carried 
the authority conferred by the 
defendants because of his position 
as an elder) and (ii) investing 
Mark Sewell with the authority 
of an elder, thereby making it 
less likely that Mrs B (or others) 
would question his motives and 
emboldening him to think that he 
could act as he wished with little 
fear of adverse consequences.

‘In my judgment, these three 
conclusions of the judge provide 
the basis for satisfying the test 
of close connection in respect 
of Mark Sewell's position as an 
elder, his role and authority within 
the organisation and the power 
which it engendered so as to make 
it just and reasonable for the 
defendants to be held vicariously 
liable for his act in raping Mrs B.’

Lady Justice Nicola Davies 
concluded that she would 
therefore dismiss the appeal. 

Lord Justice Males added: 
‘Whether the Trustees of the 
Barry Congregation of Jehovah's 
Witnesses are vicariously 
responsible for the rape of Mrs 
B by Mark Sewell involves a 
two-stage test. The question 
at the first stage is whether 
the relationship between the 
Trustees and Mark Sewell as an 
elder is capable of giving rise to 
vicarious liability. I agree that it is, 
for the reasons given by the judge 
and by Nicola Davies LJ. At the 

‘Mr Maurice-Williams told me 
that "relying on the literature is 
difficult" because, in the case 
of CES, it is "vast" and also "I do 
not think that any paper has ever 
been published where somebody 
cannot find flaws in it"… 

‘I have considerable difficulty 
accepting that proposition. The 
existence of a "vast" literature 
in CES made it more rather 
than less surprising that none 
was cited by him. I would have 
found his evidence much 
more persuasive if it had been 
supported in some concrete or 
objective way. 

‘As it was, the only literature 
to which I was referred on the 
significance of delay in the 
treatment of CES concerned the 
impact on bladder function of delay 
in decompression surgery beyond 
24 and 48 hours of the onset of 
CESI, and could not be directly 
applied to the claimant's case.’

Due to the COVID-19 pandemic, 
the trial was dealt with in ‘hybrid’ 
form, with some factual and 
expert witnesses giving evidence 

second stage, I have found the 
issue more nuanced...’

He added: ‘As the Supreme Court 
has confirmed in Various Claimants 
v Wm Morrison Supermarkets Plc 
[2020] UKSC 12, [2020] AC 989, the 
second stage is concerned with 
whether the wrongful conduct is 
so closely connected with the acts 
which the employee was authorised 
to do that, for the purposes of the 
liability of the employer to third 
parties, it may fairly and properly be 
regarded as done by the employee 
while acting in the ordinary course 
of his employment. 

‘That general test requires 
adaptation in cases of sexual 
abuse because sexual abuse 
cannot be regarded as something 
done while acting in the ordinary 
course of a person's employment…

‘As the judge acknowledged, Mrs B 
was an adult married woman who 
was 29 years old and it was her 
decision to continue to associate 
with Mark Sewell despite his 
unacceptable behaviour. 

‘In fact she did have a choice 
whether to continue to associate 
with him, although it is fair to say 
that ending the friendship might 
have made it difficult for her and 
her husband to remain as members 
of the Barry congregation and 
would therefore have carried a 
considerable spiritual cost. 

‘Moreover, the rape did not occur 
while Mark Sewell was performing 
any religious duty. It is true 
that, earlier in the day, the two 
couples had been "pioneering" 
(evangelising door-to-door), but 
since then much had happened 
(lunch at a local pub; an argument 
between Mark and Mary Sewell in 

remotely and legal representatives 
appearing in person.  

This claim was subject to qualified 
one-way cost shifting. Following 
dismissal of the claim, the claimant 
agreed to set off an interim cost 
order made in her favour against 
the defendant’s trial costs.  

Daniel Lawson, instructed by 
Stewarts LLP, acted for the claimant

Aidan O’Brien, instructed by 
Hempsons LLP, acted for the 
defendant

Case report submitted by  
Aidan O’Brien

The Trustees of the Barry 
Congregation of Jehovah’s 
Witnesses v BXB [2021] EWCA 
Civ 356

Date of judgment: 15 March 2021

Lady Justice Nicola Davies, Lord 
Justice Males and Lord Justice Bean

Rape; vicarious liability; perpetrator’s 
position as elder of the organisation

This was an appeal from a decision 
of Chamberlain J on 30 January 

2020. The judge found that the first 
and second defendants, Watch 
Tower Bible and Tract Society of 
Pennsylvania and the Trustees of 
the Barry Congregation of Jehovah's 
Witnesses, were vicariously liable 
for the rape of the respondent, 
Mrs B, by one of their elders, Mark 
Sewell, on 30 April 1990.

Lady Justice Nicola Davies said: 
‘In my judgment, of the findings 
made by the judge, critical was his 
acceptance of Mrs B's evidence 
that "had it not been for the fact 
that Mark was an elder and I 
had received an instruction from 
another elder, his father, our 
friendship with Mark and Mary 
would have come to an end well 
before [the rape]". 

‘Quite simply, had Mrs B felt able 
to end the friendship at an earlier 
time, Mark Sewell would not have 
been able to continue his close 
proximity to Mrs B and she would 
not have felt compelled to tolerate 
his increasingly inappropriate and 
unbearable behaviour because he 
was an elder.

‘These findings of fact led the 
judge to conclude that:

‘(a) The fact that Mark Sewell held 
a position in the congregation 
(initially, ministerial servant) was an 
important part of the reason why 
Mr and Mrs B started to associate 
with Mark and Mary Sewell.

‘(b) But for Mark Sewell's and 
Tony Sewell's position as elders, 
Mr and Mrs B would probably not 
have remained friends with Mark 
Sewell by the time of the rape. 
There was, therefore, the “strong 
causative link” referred to by 
Lord Phillips in the Catholic Child 
Welfare Society case at [86].

claimant needs to demonstrate, 
neurological deterioration to 
succeed in saying the outcome 
would have been better… if she 
cannot then in my opinion there is 
no causation case; it would have 
been the same outcome’.  

The claimant sought to rely on the 
further expert evidence of Mr Robert 
Maurice-Williams (Neurosurgery) 
and Professor Anthony Schapira 
(Neurology), both of whom argued 
that the claimant should be found 
to have suffered injury by reason 
of having been operated on later 
than she should have been (ie. 
the duration of compression was 
causative, irrespective of whether 
deterioration in symptoms occurred 
during the delay).   

In dismissing this theory, the judge 
observed that: ‘… this potentially 
significant evidence on causation 
was undermined in my estimation 
by being proffered by both experts 
as a high level view based on their 
own experience and without any 
evidential support in the way of 
published literature or even case 
studies of their own patients. 
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THE 
LAST 
WORD

As the ill-conceived Do-it-Yourself 
whiplash reforms edge ever closer, 
it is disappointing to see the 
insurance industry continue to 
mislead consumers.

The ABI reported in March that while 
overall payouts in 2020 fell by 19%, 
the cost of the average personal 
injury claim rose by 13%. They go on 
to link this increase in the average 
claim to the whiplash reforms, 
which they say ‘should help control 
whiplash costs while ensuring that 
proportionate compensation is paid 
to genuinely injured claimants’. 

Let’s dig a little deeper into that 13% 
statistic. Firstly, the latest ABI data 
shows the number of injury claims 
received by car insurers was down 
by 33% compared to 2019, and the 
cost of these claims was down by 
almost a quarter. This represents a 
saving for insurers of £747 million. 
Contrast that with the pitiful fall in 
insurance premiums of 1%. Since 
2013, the cost of settled PI claims 
has fallen by 24%, yet the average 
premium has increased by 23%. 
While the cost of claims has fallen 
dramatically, customers have not 
benefitted accordingly.

A wider look at the government road 
casualty data, the claims portal 
data and CRU data reveals a drop 
in less serious lower-value claims 
which is bigger than the fall in high-
value claims arising from serious 
injuries. The increase in the cost of 
an average claim is nothing to do 
with whiplash claims, since if you 
remove lots of low-value claims from 
the equation, the average costs of a 
claim will obviously increase.

I sense that the day of reckoning is 
coming. Firstly I think members of 
the public will respond badly to the 
reforms when they impact on them 
and secondly, in 2024, the government 
is obliged to assess the impact of 
the whiplash reforms including how 
insurance customers have saved on 
their premiums and, I expect, how the 

NHS will have to pick up a chunk of 
the cost of treatment caused by the 
negligence of others. Given claims 
from the ABI that ‘cost pressures 
remain, such as increasing vehicle 
repair costs’ it is fanciful that this 
sector will ever reduce premiums to 
a meaningful extent, and thus deliver 
the promised consumer benefit.

In 2021, while still immersed in a 
global pandemic, it is unforgivable for 
the health and wellbeing of people 
not to be the start and end point for 
ensuring fair compensation based on 
individual need and not an arbitrary 
tariff. When considered from this 
perspective, it is ridiculous to find 
ourselves in a position where tariff-
based payouts for injuries are lower 
than the typical annual premium 
for car insurance. How can that 
ever be described as ‘proportionate 
compensation’ in a caring society?

Have we all been duped? Most 
definitely, and we must not enable such 
ill-conceived government interventions 
to eat further into the compensation 
needed by injured people.

Mike Benner 
Chief executive

‘Members of the 
public will respond 
badly to the 
reforms when they 
impact on them’
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which she threw a glass of whisky 
over him and he stormed off; 
the conversation between Mr B 
and Mark Sewell about divorcing 
Mary; collecting their respective 
children and returning to the 
Sewells' house; and Mark, in a 
state of drunkenness, going into a 
back room by himself). 

‘It can therefore be said that 
the rape occurred when the two 
couples were choosing to be 
together on an essentially social 
occasion, albeit one which must 
have been awkward in view of what 
had occurred. There is, therefore, at 
least an argument that by the time 
of the rape Mark Sewell's status as 
an elder had somewhat faded into 
the background. 

‘Further, the rape itself did not 
involve, as the child grooming cases 
have, any kind of acquiescence by 
Mrs B because Mark Sewell was 
an elder. On the contrary, he forced 
himself on her violently…’

Males LJ added: ‘Nevertheless… 
it is apparent in my judgment that 
the rape occurred because of Mark 
Sewell's status as an elder, without 
which the two couples would have 

ceased to associate and without 
which Mrs B would never have 
approached him in the back room 
where the rape occurred. 

‘She did so because, and only 
because, despite the sexually 
inappropriate behaviour which he 
had demonstrated, of which the 
other elders including in particular 
Tony Sewell were aware, she had 
been taught that an elder has a 
special status in the community of 
Jehovah's Witnesses and had been 
instructed that it was her religious 
duty towards Mark as an elder to 
act as a friend and confidante to 
him in his depression. As she put it 
in her evidence, "it was I who had 
been given that role". 

‘She was, in effect, put in a position 
where the risk of sexual abuse of 
some kind was apparent. There 
was, as described for example in 
Bazley and Maga, a relationship 
of power which created a 
considerable risk of wrongdoing. 

‘Moreover, the judge found that 
one of the reasons for the rape 
was Mark Sewell's perverted 
belief that an act of adultery was 
necessary in order to provide 
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him with scriptural grounds for 
divorce, and that he also had a 
belief in his entitlement as an 
elder to exercise power over 
others and to act as he desired. 

‘He had already shown himself to 
the other elders to be a man with 
a propensity to abuse his position 
and, on this occasion, that is what 
he did.

‘In these circumstances I agree 
that the stage two test is satisfied. 
The rape was sufficiently closely 
connected with Mark Sewell's 
status as an elder that it may 
fairly and properly be regarded as 
an abuse of the authority over Mrs 
B conferred on him by that status, 
such that the defendants who had 
conferred that authority on him 
should be vicariously liable.’

The appeal was unanimously 
dismissed.

Catherine Foster and Shane Brady, 
instructed by Watch Tower Bible 
and Tract Society of Britain Legal 
Department, acted for the appellant

James Counsell QC and Benjamin 
Bradley, instructed by Bolt Burdon 
Kemp, acted for the respondent

PI Focus   |   April 2021

30

David Holland BSc, CSci, FFPM-RCPS (Glasg)

APIL 1st Tier Expert Witness

Remote consultations available throughout the UK

Telephone: 01597 811136  www.davidhollandpodiatry.co.uk   Email: david@davidhollandpodiatry.co.uk

Personal Injury affecting the lower limb and foot
Clinical Negligence in Podiatry and Chiropody

Individual orthotic and footwear future needs assessment

David M Holland - Podiatrist and Chartered Scientist



We specialise in providing solicitors with insurance products that are tailored to their needs. Our policies cover 
claims in personal injury, clinical negligence, housing disrepair, financial mis-selling and many other areas.
For more information give our Kirsten Roberts a call. 

T: 0870 766 9997   E: kirsten@boxlegal.co.uk   W: www.boxlegal.co.uk Supplied by Solicitors...for Solicitors

After 15 years working solely in the After the Event insurance market, we can forge the team you need.

With our range of experienced lawyers, we’ll support your decisions, but we’re here to help if you need 
to discuss a case. And we create long lasting relationships with our firms, because they know they can 
trust us to develop policies and products that are second to none. 

Enhance your team today.

•  A competitive premium that ensures your client is getting the best deal? 
•  A product that is transparent and doesn’t try to confuse? 

•  Fast payment of claims? 

Do they support you with: 

Are your ATE providers
part of your team?


